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UNITE STATES COURT OF APPEAL 


FOR THE SECOND CIRCUIT. 


RUTH K. CHILD and THE NATIONAL BANK OF NORTHERN NEW 
YORK, as Executors of the Last Will and Testament 
of Elizabeth M. Haas, Deceased, and WATERTOWN CEM- 
ETERY ASSOCIATION, 


-agatnst- 
UNITED STATES OF AMERICA, 


Defendant-Appellee. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE NORTHERN DISTRICT OF NEW YORK. 


DOCKET ENTRIES. 


Proceedings 


Filed complaint-issued summons-original-4 
copies & del'vd to Marshal for service 


Filed Summons served October 6, 1970 on Brian 
Mumford, Asst. U.S. Attorney; served October 5, 
1970 on the Attorney Generai by certified mail 


Filed Answer of Defendant with demand for Trial 
by Jury and Affidavit of Service by Mail 


Filed Defendant's Interrogatories to Plaintiffs 
with Affidavit of Service by Mail 
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DOCKET ENTRIES 


Proceedings 


Filed Plaintiff's Answers to Defendant's Inter- 
rogatories and Exhibits A, B and C 


Filed Plaintiff's Note of Issue - May 1972 - 
Auburn, - Jury 


Filed Plaintiff's Note of Issue September 
1972 - Syracuse - Jury 


Filed Plaintiff's Note of Issue May 1973 - 
Auburn - Jury 


Off the Dismissal calendar 


Alert notices mailed 


Filed Plaintiff's Note of Issue May 1974 - 
Auburn-Court 


Filed Stipulation of Facts 

Filed Findings of fact and conclusions of law 
Filed Proposed findings of fact 

TRIAL. Witnesses for plaintiffs. Decision 
reserved. Judge Port allows government 30 days 
to file Memorandum cf Law after transcript is 
received. Plaintiff to have 2 weeks thereafter 
to reply 


Filed brief for the defendant 
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DOCKET ENTRIES 


Proceedings 


Filed Memorandum-Decision and Order of Judge 
Port, dated Dec. 10, 1975 that the claim of the 
plaintiff, Watertown Cemetery Association is 
dismissed for lac of jurisdiction and that 
judgment be granted in favor of the defendant, 
United States of America and against the piain- 
tiff executors of the Last Will and Testament 
of Elizabeth M. Haas, deceased, dismissing the 
complaint on the merits. 


Filed Judgment and mailed cards, Re: Judgment 
to Willmott, Aylward, Wisner, McAloon & Scanlon, 
Esqs., Conboy, McKay, Bachman & Kendall, Esqs., 


and Hun. James M. Sullivan, Jr., U. S. Attorney, 
ATTN: STEPHEN T. LYONS 


Off dismissal calendar. 


Filed Notic: of Appeal by plaintiff Watertown 
Cemetery Association 


Filed Notice of Appeal by plaintiff The National 
Bank of Northern New York 


Filed Civil Appeal Scheduling Order 


Sent Certified copy of Record on Appeal to 
CCA, 2n@ Cir. 


Filed Receipt for Papers sent to C.C.A. 
Filed Reply Brief for Plaintiffs 


Filed copy of letter from Henry H. Willmott to 
Hon. Edmund Port, dated Oct. 29, 1974 


Filed Trial Brief of Plaintiffs 


Filed transcript of proceedings held Aug. 20, 
1974 at Auburn before Judge Port 
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NOTICE OF APPEAL. 
UNITED STATES DISTRICT COURT 


NORTHERN DISTRICT OF NEW YORK 
cid dn cake 
RUTH K. CHILD and THE NATIONAL BANK 
OF NORTHERN NEW YORK, as Executors 
of the Last Will and Testament of 
ELIZABETH M. HAAS, Deceased, and NOTICE OF APPEAL 
WATERTOWN CEMETERY ASSOCIATION, 
Civil Action No. 70-cy-343 
Plaintiffs, 


vs. 
UNITED STATES OF AMERICA, 


Defendant. 


Notice is hereby given that plaintiff, THE NATIONAL 
% 


BANK O? NORTHERN NEW YORK, sole surviving Executor of the 
Last Will and Testament of Elizabeth M. Haas, deceased, hereby 
appeals to the United States Court of Appeals for the Second 
Circuit from the order and final judgment dismissing the 


complaint of the plaintiffs entered in this action on Deczenber 


Pebruary 4, 1976. 


HENRY H. WILLMOTT 

Attorney for Plaintiff TIE NATIONAL 
PRANK O? WORTHERN NOW YORK, as oracitor 
cox the Last Will and Testament of 
Elizabeth M. Haas, Deceased, 

425 Washington Street 

Watertown, New York 13601 

Telephone: 315-782-3200 


Joseph R. Scully, Esq., Clerk 
United States District Court 
Northern District of New York 
Federal Building 

Utica, New York 13503 
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NOTICE OF APPEAL BY PLAINTIFF WATERTOWN CEMETERY ASSOCIATION. 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


RUTH K. CHILD and THE NATIONAL BANK OF 
NORTHERN NEW YORK, as Executors of the 
Last Will and Testament of ELIZABETH M. 
HAAS, Deceased, and WATERTOWN CEMETERY 
ASSOCIATION, 


Plaintiffs, NOTICE OF 


vs. APPEAL 


UNITED STATES OF AMERICA, 70-CV-3u5 


Defendant. 


NOTICE IS HEREBY GIVEN, that Watertown Cemetery Associa- 
tion, one of the plaintiffs above named, hereby appeals to the 
United States Court of Appeals for the Second Circuit from the 
final judgment and from the order dismissing the claim of the 
plaintiff, Watertown Cemetery Association, for lack of jurisdic- 
tion, entered in this action on the 12th day of December, 1975. 


Dated: February 4, 1976 


ut Adneled 


Cle 
Pa tner 


Attorneys. for Watertown Cemetery 
Association 

407 Sherman Street 

Watertown, New York 13601 
Telephone: (315) 788-5100 
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JUDGMENT APPEALED FRO". 
JUDGMENT ON DECISION BY THE COURT CIV $2 (7-63) 


een caaoeena 


United States District Court 


FOR THE 


CIVIL ACTION FILE NO. 70-cv-345 


RUTH K. CHILD and THE NATIONAL BANK OF NORTHERN 
NEW YORK, as Executors of the Last Will and 
Testament of ELIZABETH M. HAAS, Deceased, and JUDGMENT 
WATERTOWN CEMETERY ASSOCIATION, 

Plaintiffs, 

vs. 

UNITED STATES OF AMERICA, 

Defendant. 


This action came on for trial (hwaxmmy) before the Court, Honorable Edmund Port 
, United States District Judge, presiding, and the issues having been duly tricd 


Xe.) and a decision having been duly rendered, 


It is Ordered and Adjudged that the claim of the plaintiff, Watertown Cemetery 
Association is dismissed for lack of jurisdiction and that judgment be 
granted in favor of the defendant, United States of America and against thé 
plaintiff executors of the Last Will and Testament of Elizabeth M. Haas, 


deceased, dismissing the complaint on the merits. 


Dated at Utica, New York 


of pecember , a0 75. 
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MEMORANDUM-DECISION AND ORDER. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


a eateemneeeeneeteenene ee 


RUTH K. CHILD and THE NATIONAL BANK OF 
NORTHERN NEW YORK, as Executors of the 
Last Will and Testament of ELIZABETH M. 
HAAS, Deceased, and WATERTOWN CEMETERY 
ASSOCIATION, 


Plaintiffs 
vs. 


UNITED STATES OF AMERICA, 


Defendant. 
een taennsennnetee 
APPEARANCES: 


WILLMOTT, AYLWARD, WISNER, 
McALOON & SCANLON 

425 Washington Street 
Watertown, New York 13601 
Attorneys for Plaintiffs, 

Ruth K. Child and The 

National Bank of Northern 

New York, as Executors of 

the Last Will and Testament 

of Elizabeth M. Haas, Deceased 


CONBOY, McKAY, BACHMAN & KENDALL 

407 Sherman Street 

Watertown, New York 13601 

Attorneys for Plaintiff, 
Watertown Cemetery Association 


JAMES M. SULLIVAN, JR. 

United States Attorney 
Northern District of New York 
Federal Building 

Syracuse, New York 13201 
Attorney for Defendant. 


EDMUND PORT, Judge 


HENRY H. WILLMOTT 
JOHN V. AYLWARD, 
Of Counsel 


LAWRENCE CONBOY, 
Of Counsel 


STEPHEN T. LYONS 

Trial Attorney 

Tax Division 

Departinent of Justice 
Washington, D.C. 20530 
Of Counsel 


MEMORANDUM-DECISION AND ORDER 


This 1s a refund action for the recovery of estate taxes al- 


iegedly erroneously and illegally assessed and collected from the 


plaintiffs, in the sum of $916,085.78, by the executors of the es- 
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tate of Elizabeth M. Haas. Jurisdiction is based on 28 U.S.C. 


The parties have agreed on an extensive stipulation of facts. 


w 


ddition, testimony of one witness called by the Plaintiff was 


The plaintiff, The National Bank of Northern New York, is the 
Surviving executor of the will of Elizabeth M. Haas, whe died on 
January 15, 1966. Ruth K. Child is a co-executor of the will, but 
is now deceased. The dispute in this case arises out of dhe fol- 
lowing bequests to the Grove and Watertown Cemetery Associations: 


EIGHTH: I give and bequeath to GROVE CEMETERY ASSOCI- 
ATION of LaFargeville, New York, the sum of 
Twenty-Five Thousand Dollars ($25,000.00), 
the income only to be used for the care and 
maintenance of the Frederick Wetterhahn Family 
Burial plot in said Cemetery, including re- 
placements, care of sod, cleaning and pointing- 
up the monument, and care and cleaning of the 
markers on said plot at least once every ‘three 
years. Any surplu. income may be used in the 
general care of the Cemetery. 


TWEN'?Y~PIRST : 


All the rest, residue and remainder of my 
property, real and personal of every name 

and nature, I give, devise and bequeath to 

THE RECTOR, CHURCHWARDENS AND VESTRYMEN OF 
TRINITY CHURCH, Watertown, New York and THE 
WATE: TOWN CEMETERY Association, to be divided 
equelly between the two corporations, such 
amounts to be added to their respective Endow- 
ment Funds, and the income only to be used. 


The Watertown and Grove Cemetery Associations are corporations 
yoverned by the New York State Not-For-Profit Corporation Law. On 


April 3, 1967, the Ha«s executors filed with the Internal Kevenue 


eerviee an estate tux return and paid a tax of $106,684.33. On 
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Aart are wore 
executors were 


had been 


cur ve 
YPrOUgnt 


GG : : me” 15 
oetween 6, : we 2k 


resents 


rey 


The issue 


on and the Wate 


or 26 U.S.C. 
Plaintiffs ' Contentions 
primarily 
Watertown 
meaning of 
es cate isitied O A 2state tax deduction 


ft . 
the beque:t: ‘ Cemetery & 
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argue chat the funds bequeathed 
in trust, he han outright 
contend that, Ene court dete 


1 
i 


outright, the estate is sti] entitled 


Fa] 


Defendant's Contentions 
-d funds are held in trust or outrigt 
considered no importance by the defendant, United States 
defendant alleges, simply, that the Cemetery Associations are 
oh nor religious within the meaning of 26 U.S.C. § 2055 
‘y, the Government contends that the Watertown 
as a plaintiff is not a Proper party to this 
Government's position that only the t ave here the es- 
to bring an action under 28 U.S.c. $ 1346(a)(1). 
have stipulated that $2,000.00 1s the amount required 
a fund to provide for perpetual care of the Frederick 


Watterhahn Family plot in the Grove Cemetery. That sum is, accordingly, 


removed from this controversy. 


Discussion 


Charitable Purposes 


The plaintiffs rely heavily on the case of Dulles v. Johnson, 
273 F.2d 362 (2nd Cir. 1959) cert. denied, 364 U.S. 834 (1960). The 
ulles case involved the estate of William Nelson Cromwell, a prom- 


inent New York City attorney. Cromwell Specified in his will that 


the residue of his estate was to be divided among varlous Broups and 


niiiemiume. 
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4 + 


{wane A a. t P. annie _.. . $ wo} j ! ' 
ormanizations. ese organ! zation: jejuds the Nev 


Lawyers Associat 


and the New 


three bar associations The >cut 5 laime: 1é 1 


were "charitab Scientific, literary or educationga] 


" 


of the 1939 Internal Revenue Code, .% 
was the predecessor of 26 
deductible under § 
bions and, 


sclations' regulsé on of the unauthoriz 


a “iy 
AZEQ pracc 


273 ¥.20 366: 


ivities 


regulation 
we conclude 
that as % oat ° he unauthorized practice 


" +e e Ane ie nay eo ws 
of } 3 ions must be de charitable 


the total operations of the three Bar 
we hold that they are "charitable, 
*Land] educational” within the meaning 
2(d) and that the district court erred 
in ° if deductions for the bequest to them. 
The Judgment i 
. 


reversed with respect to the dis- 
allowance 


s 
he deductions. 


Plaintiffs contend that, like the Bar Associations they, too 


the burden of zovernment and, therefore, are charitable. 
Trial Brief at page 25 states: 


The principle laid down in Dulles v. Johnson is 
the whole point in the case presented. (emphasis 
added) We contend that the sole purpose for which 
Watertown Cemetery Association can use the income 
from the Haas bequest is the furnishing of a place 
to bury the dead, anda > care and maintenance of 
that place; that if this activity were not under- 


the associa- 


with 


{ne 
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n by Watertown Cemetery Association and like associ 
the cost thereof would devolve upon the public 
t is unthinkable that there would be no 
the dead; that the conclusion Is therefore 
this purpose is charitable within 
Section 2055(a)(3) I.R.C.; and that there 


4 


estate is entitled to a char!table deduction 
amount of the Haas bequest. 


The force of plaintiffs' argument, although having a 
appeal, weakens upon examination. A corporation can quai 
from paying income taxes e considered es oper- 
> 501(c 
Jessening of the burdens of government." 
501(¢c)(3) and the supplementing regu 
not apply to estate taxes. 
The pleintiffs find Support for the "(lJessening of the burdens 
of government"--charitable nexus in Dulles and other cases cited. 


Dulles and the plaintiffs’ Supporting cases are distinguishable 


the case at bar. None relate 
es 
a 


by a cemetery association. 
of the burdens of government" found in 
ing deductions are not found here. Unlike the Dulles case 
even the cost of burial of the indigent "descend[s]} upon the public" 
cases in which a charitable deduction from an estate tax 
by reason of a charitable contribution to a cemetery a 
i 7 
courts have refused to allow it. 
Statutory Treatment of Cemeter 


The manner in which Congress has Specifically dealt wit 


"religious, charitable, scien 


MEMORANDUM-DECISIO} 


©xempted from the paying of income 


literary, or educational 


prevention of cruelty to children or anin mals" 


gift 
likewise, made deductible. Congress 
-reatment of charitable corporations and cemetery 

tions stronzly Suggests that the ] islature views them as separate 
and distinct ititles iis 3 Ciearly demonstrated tn the 
legislative hist ° ; BG t 1 Revenue Code. 
Taternal Revenue Code contained a provision simi 
Dut did not contain a provision Similar to 


deductions for contributions to 


the Internal Revenue Code of 


Your committee's bill extends the deduction 
charitable contributions beyond those allowed under 
present law to contributions made to non profit cem- 
etery and burial companies. (1954 U.S. Code Tongres~ 

3ional and Administrative News, 4660) (See, also, 


ago" 0.8. Code Congressional and Adminis strative - Views 
4843-46, 5289). 


ar) 


The provisions of the Internal Revenue Code which pertain to 
the instant case are 26 U.S.C. $§ ©0527 .8)(2), (3). These two sec. 
ions deal with estate tax decuctious for eantributions to either a 


corporation or to a trustee, where the corporation is os 


operated for "religious, charitable, scientific, literary, or 
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purposes..." or where the trustee will 
literary or 
identi 
However, 
iS no separate section dealing with cemetery 
has a regulation paralleling 26 C.F.R. § 1.50 
5 
nterpreted in Revenue Ruiing 69-545 been prom 
community benefit concept to cemetery 
2055(a). Where Congress has wished 
treatment of cemetery assoctations, it has done 
the absence of a provision esting with cemetery assoc- 
estate tax area is highly significant. The latest 
case to deal with this problem !s The Bank of Carthage 
States, 304 F.Supp. 77 (W.D. Missouri 1969). In The Bank of Carthagr 
case, one John Carter devised reul property known as the Oak Hill 
for the operation and improvement of the Cemetery. 
subject to estate tax because it was a 
Tne federal government disagreed, 
tax deficiency was assessed. The Bank of Carthage, as 
the will, then brought an action against the United States to recover 
the deficiency which it nad paid. The contentions of the Bank of 
Carthage in that case are similar to the arguments made by the plain- 
tiffs here in Carthage, the executor argued tnat the Oak Hill Ceme- 
tery was charitable within the meaning of 26 U.S.C. § 2055(a)(2). 


Carter's executor reasoned that, inasmuch as the Internal Revenue 


Service had granted the Oak Hill Cemetery an exemption from federal 


income tas under the provisions of 26 U.S.C. § 501(c)(13), the same 


Demian 
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y in the estate tax area. The Carthage 
rt, however found for the United Stat. It first pointed out 
that "(aj non-profit cemetery 1s not per se qualified for the estate 
tax exemption of Section 2055(a)(2) as that law is presently written" 

Answering the plaintiff's argument based on § 501(¢c)(13), the court 


responded at pages &0-8]: 


The short answer is that the estate tax statutes do 
not contain the counterpart of income tax Section 
301(¢)(13). Its absence in the estate tax Statutes, 
iilustrates if anything, an intent by Congress not 
*o include as an estate tax exemption, the exemption 
set out in Section 501(c)(13) to estate tax situa- 
Tions. ...it is exclusively the prorince of Congress 
in its wisdom to determine whether it wishes to pro- 
vide in its estate tax Statutory exemptions all those 
appearing in its Statutory income tax exemptions. 
Thus, 


on facts. very similar to those present 
estate tax deduction was not allowed. 


in Gund's Estate v. Commissioner of Inter 
eta ee a Be E YOM aris 


nal Revenue, 113 F.2a4 


1 U.S. 696 (1940), an estate tax de- 
duction equalling the value of a bequest to the Oak Grove Cemetery 


Association was also disaliowed. Whi 


predecessor to 26 U.S.C. 21/55(a), 


the instant case. At 113 F.2a 63-64, the Gund court stated: 


As was stated by the Board of Tax Appeals in 
Commissioner, 11 B.T.A. 193,200: *@ 


revenue act to the last, Congress has consistently and 
persistently placed charitable and religious institu- 
tions in one class and cemeteries not operated for gain 


in a distinct and separate class; that wherever pro- 


vision has been made permitting deduction Dy individu- 
als of gifts and contributions, one class has been in- 
cluded and the other not mentioned; and, finally, when 


Congress determined that it was proper that income paid 
to or set aside for such cemeteries should be permitted 
@S a deduction, such intention was made evident in no 


uncertain manner and such cemeteries were described with 
most meticulous exactness. We should not foin together 


classes which Congress has seen fit to put asunder. 


Craig v. 
* From the first 
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we 
through 
NPOUa) 


‘ theo 


on * ar ‘ied £ w~ 
ster and Crals 


abate 
state 
4 ++ 


he 


cemetery assoc!’ : make 


cemetery associatic 
within the 
observed 
could be so organized and operated as 
within the meaning of the act.... 
this ease considered as a whole fails to disclose 
such a finding. The Cemetery Associations did 
a 


oractice of providing free burial to indigents, nor is 


reduced prices. At 


them. 
However, most of the activities cited were done long ago and, cer- 
tainly, are not a continuing practice of the Associations. The 
plaintiffs point out that the Watertown Cemetery Association provides 
a receiving vault where the remains of persons dying Guring the win- 
ter months may be stored. The Association allows other cemeteries 
and the City ¢t se this facility. However, at the time of the hear- 
ing, it was disclosed that the Watertown Cemetery Association makes a 
charge for the use of their storage facility. Plaintiffs ilso point 


that there are a number of grave sites for which no contributioA 
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was ever made into the perpetual care fund or for which the con- 
tribution made is now Insufficient to provide for upkeep. Never- 
theless, the Cemetery Associations maintain these plots. The 
Cemetery Associations do not pay for this care themselves, howeve>; 
it is made possible by the contribution of BN On all of the 
above, I find that the Watertown and Grove Cemetery Associations are 


neither charitable corporations nor established exclusively for char- 


itable purposes within the meaning of 26 U.S.C. § .2055(a). 


Religious Purposes 

The plaintiffs also contend that the Cemetery Associaticns per- 
form a religious function and, therefore, are entitled to an estate 
tax deduction under § 2055(a). The plaintiffs' expert, Doctor Milton 
Gatch, Professor and Chairman of the Department of English at the 
University of Missouri, gave his opinion, as a religious expert, sub- 
ject to objection, that a not-for-profit cemetery corporation which 
furnishes and maintains a place for the interment of dead human bodies 
performs a religious function or purpose. Having reserved my ruling 
on the admissibility of Doctor Gatch's iin! and written state- 
an ee are received. I find the Cemetery Associations here are 


not "religious" in fact or within the meaning of § 2055(a). 


The same reasoning, applied earlier, which precludes a cemetery 


association from being a charitable entity within the meaning of 


§ 2055(a) likewise precludes a cemetery association from being re- 
ligious for estate tax purposes. Congress has continuously treated 
religious institutions and cemeteries as separate and distinct en- 
tities and it has chosen not to include contributions to the latter 


as estate tax deductions. Moreover, the record here indicates that 
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Watertown and Grove Cemetery Associations, in actuality, 
no religious functl The Cemetery Associations prov 
he care and maintenance of the cemetery #7 
a burial, employees of the Association: 
and man the lowering device and 
or religious ceremonies performed 
al are performed by clergymen or others 
the Cemetery Associations. The Cemetery 
church, and plaintiffs' 
sscciations refused burial to no one 
would absolutely be allowed burial in the Cemeteries invol 
statement, Doctor Gatch actually 
cemetery associations are charitable, not religious. 
one formof charity that Congress has not 
C. § 2055(a). The expert's opinion as 
ous purposes is so broad and amorphous as to ren- 
for tax exemption purposes. He virtually equates 
The Watertown and Grove Cemetery ‘Associations are 
not operated exclusively for religious or charitabie purposes, nor 


were the bequests to them to be used exclusively for such purposes 


within the meaning of § 2655(a). 


Cemetery Association as Plaintiff 
Tne defendant, Jnited States, contends that the Watertown 


Cemetery, named as a@ plaintiff, 1s not a proper party to this suit 


The Government argues that only the taxpayer, here the estate, is 


permitted to bring an action under 28 U.S.C. § 1346(a)(1). The 


MEMORANDUM-DECISION AND 
‘ fe 
Government's position finds support in this and other eireu! 


The Watertown Cemetery Association will be dropped as a plaintiff 
“S$ cause of action against the United States dism ssed for 


Jurisdiction. 


Findings of Fact and C 
set forth in a written stipulation 
ched hereto and made a part hereof, 
findings of fact and conclusions of law in 
and Order shall constitute the findir 


law pursuant 


the claim of the plaintiff, Wacertown Cemetery 


parties and subject 


(2) the bequests in issue are not deductible from the gross 
estate of Elizabeth M. Haas under 26 U.S.C. § 2055(a)(2) 

(3) Judgment should be ent in favor of the defendant 
States of America, d the compiaint herein. 

For the reasons herein, it is hereby 

ORDERED, that the claim of 1e pi ti Watertown Cemetery 
Association be and t f Ss n td for lack of juris- 
diction; and it is further 

ORDERED, that judgmert be granted in favor of the defendant, 
United States of America and against the piaintiff executors of the 


Last Will and Testament of Elizabeth M. Haas, deceased, dismissing 


Chee Boa 


United States District J aa el 


the complaint on the merit 


Dated: December 10, 1975 
Auburn, New York 


é 
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\ ~ mn 


ie 
, mave 


-@rmal-revenue tax alleged to have teen 
assessed or collected, or any penalty claimed to have been 


sum alleged to have been excessive 


ek 


ected under the internal-revenue 


n General.--For purposes cf the tax 


value of the taxable estate shal determined by 


value of the gross estate the amount of all bequests, 
devises. or transfers (including the interest which falls into 
> 
ransfer as a result of an irre- 


‘ r * + = Ay rt 
legacy, devise, transfer, or power, 


ribed for the filing 


hk ah mal 


of any corporation organized and operated 


Pa 


exclusively for religious, charitable, scientific. literary, or edu- 


cational purposes, including the encouragement of art and the preven- 


to children or animals, no part of the net earnings 
to the benefit of any private stockholder or individual, 
stantial part of the activities .ch is carrying: on prop- 
otherwise attempting, to influence legislation; 
a trustee or trustees, or a fraternal society, order or 
association operating under the lodge system, but only if such con- 


tributions or gifts are to be used by such trustee or trustees 
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by such fraternal society, order, or association, exclusively for 
religious, charitable, scientific, literary, or educational purposes, 
or for the prevention of cruelty to children or animals, and no sub- 
stantial part of the activities of such trustee or trustees, or of 
such fraternal society, order, or association, is carrying on prop- 
aganda, or otherwise attempting, to influence legislation; 


The bequests total aprroximately $2.5 million. 


rH 


See, 26 C.F.R. § 1.501(c)(3)-4(a)(2). 


= 

2 

Eastern Kentucky Welfare Rights Organization v. Simon, 506 F.2d 
1278 (D.C. Cir. 1974), cert. granted, 53 U.S.L.W. 3613 (U.S. May 19, 


1975) [Revenue Ruling 69-545, which defines criteria necessary for a 
nonprofit hospital to qualify as a charitable organization under 26 
§ 501(¢)(3)(Income Tax Exemption) is upheld]; Sv. Louis Union 
Trust Co. v. United States, 374 F.2d 427 (8th Cir. 1967)(Bar associ- 
ation held charitable within meaning of 26 U.S.C. § 2055(a) on facts 
similar to Dulles); Kaplun v. United States, 303 F.Supp. 733 (D.C. 
N.Y. 1969), aff'd, 436 F.2d 799(2d Cir. 1971)[Bequest to State of 
Israel of coin collection, to be exhibited in a museum qualified for 
a charitable deduction under 26 U.S.C. § 2055(a)]; Krohn v. United 
States, 246 F.Supp. 341 (D.Colorade 1965)(Denver Medical Society not 
operated exclusively for charitable purposes under 26 U.S.C. § 2055(a); 
estate tax deduction denied); Hammerstein v. Kelley, 235 F.Supp. 60 
(E.D. Missouri 1964), aff'd, 349 F.2d 928 (2d Cir. 1965)(St. Louis 


Medical Society not operated exclusively for charitable purposes under 
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MEMORANDUM-DECISION AND ORDER 


encouragement 


Nain tes ee a Pease tare os 
Commissioner rni >yvenue 


(W.D. Mo. 1969); but see, Estate of Elizabeth L. Audenried 


Internal Revenue, 26 T.C. 120, acquiesced in 


4 (1956) (estate tax deduction in the 
sequest to a church-afflliated cemetery allowed on grounds 


J 


ous within meaning of estate tax s 


tucky We: 


1974), cert. granted 


pli t's Attorney, 
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ae 


Statement on the Religious Functions 


t Baptist Church, Inc. Vv. United States, \ 
te stnetanamenrnananaaininaetltainsttsnsimte -assineapmeeenannentinwinns nanawtoenttt Mma saereget ti eernaaneeetnneenraee samnnamecnteens 


; Philips v. United States, 346 F.2d 999 (2nd 


ional Bank of Emlenton, Penn. v. United State 


Ne a 3, ven 
See, Hofheinz v. 
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COMPLAINT. 


rere mt ~~ ae oaromnrcon 
WoW bare ty wd £60 VLG so 


wAmmrots: mvem> rm i 
MORTARS Dist .2Cy = 


TREN OS APTS 

RO LOL L vas 
; 3 oe De ~ 
bead ‘= ~ ad Exccutoxrs 


+e 34 #4 hs mom 


Vili See fostement of 


we "sy 


M. HEALS, Deceased, end 
rok : + ae t ft if= dase 
UAPERTON tan EMETOR/ ASSCCIATION, CIVIL ACTION NO. 7 0 cV JI7,5 


ea tuwtet eu 
GBinvizcs, 


7 


ds a citizen of the 
codruff, Watertown, New 
tre P incase The C3 a of Northern New Yorx 


ing its principal office at 


200 Washingten Street, Watertown, New York, and they by virtue of 


letters testamentary issued them by the Surrogate's Court of 


ferson County, New York, November 30, 66 and still in 
exfect are tha Exccutor the List Will and Testament of 
Elizabeth M. Haas, late a resident of Watertown, New York, dec 
2. Tne Plaintif£ Watertown Cemetery Association is a 
cemetery corporation organized end exist ndor the law 


State of New York having its principal office at Hotel Wo 


s 


Watertown, New York. 
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ds the United States of America. 
or the rocovery of Federal Zetate 


ne gets 4 & +, * Cod a 2 
Exoecutors for ite Of said 


Haas, and this Court has jurisdiction by reason of 


U.5.C., Section 1346 (a). 
Waterto.m Cemetery Associaticn is a 
o£ said Elisacsth 


interest herein because substantially all of the 


thia action ia brougnt hav: 


the Plaintitft 
District Director of Internal Rovenuc Buffalo, New York, 
for the. of Elizeéboeth M. Haas 
of such roturn paid «= said Director an estate tax 
amounting to $106,644.33. 
7. On or about June 27, 1967 eaid District Director 
ssessed against the said Estcte panteio nal estate taxes in the 
amount of $920,367.63 and on or about July 26, 1967 Plaintiff 
Exccutors paid said additional csses: nt and $14,715.27 interest 
thereon. 
6. Tho Plaintiff Exccutors filed with said District 
Director on April 2, 1969 a Claim for Refund end on April 9, 1970 
an Bmondécd Claim Zoe Refund of 4935,096.66 of the estate taxes 


and interest so paid. 
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9. A true copy of said Claim and a true copy 
praended Claim for Refund markce Exhibit 
tively are attccncad hereto 
10. During the moath of Jun 
advised of the disallowance of s in and Amended Cla; 
$917,593.37 cnd on June 970 filed with the 
Internal Revenu rvice a writ! ths statutory notice 
of such disallowance. 
ll. Thereafter Plaincity =xecuto esived from the 
offiec of the Regionsl Commis ioner, North 
Revanuc Service, a lictter date e 30, 1970 advising 
orount of the Federal Estate tax on said Estate had then 
$1,003,300.21 and on or about A 
tatiff Executors reccived on account of 


heretofora paid by them a Refund of 619,90 


“ho difference between the Claims for Refund duly 
the amount of Refurd allcwed and puid to the Plaintif: 


on or about August 21, 1970, all as aforesaid, namely 


bb hte uae ate 


#20 illegally assessed and col- 


°° 


lected by the Internal Revenuc Service end repayment thernoft ond 
been and now is wrongf 


THT w . en 
pgp irae Bg | 
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ef their demand for 
horein 
every allegation set forth in thcic : im ¢ Refund attac 
herate as Exhibit A and in 
aS —— i. B oxcept 
numbered 2 and 3 of s Claim Exhibit A and the paragraphs 
wunisorcad 1, 2 and 3 of said Amended Claim Exhibit B, tho portion 


of the Plaintiffs' Claims for Refund based on said numbered para- 


graphs having been allowed and pzid by the Internal Revenue Ser- 


14. Plaintiffs are the sole owners of the claim for 
refund of such estate taxes for which this action is brought and 
have mede no assignment of that claim. 

WHERETORE, Plaintiffs domcond judgment in the amount of 
$916,085.76 or whatever greater amount may be legally refundable 


to them plus such i and 3 ars allowed by law and 


a 


euch other relicf the icem just and proper. 


atceds 


Liimott 

= Plaiati tis Ruth K. Child 

ational Gank of Northorn 

s bxocutors Of ths Lact 
eftament of Elizabeth M. 

luas, Leccascd. 

425 Washington Street 

Watertown, wcw York 13601 

Telephone: 315-782-3200 


a 
TT 
c 


eee 

oo 
ia 

, 
Noe 
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ce ean usenet sents 
a + nam. 
dutwee we fom Nat Swe Nee Nt as eae Set 7 Na 


P Bs tig oe Sp ta 


Comatary Association 
407 Sherman Strest 
Wat 


fAcCCruoOwn, acw York 13601 
Telcphoene: 315-708-5100 


DEMAND FOR JURY TRIAL 


pe eee 


Plaintiffs hereby demend trial by jury of all issues 


raised by the foregoing complaint which are so triable. 
p> < 


{ 


WALL C AY 


‘7+ : 2 % 
pelay CV ile WILL cS 


Attorney for intifs Exccutors 


CEH 
Lawrence Conboy | 


Attorney for Plaintiff Watertown 
Cometery Association 
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EXHIBIT A, ATTACHED TO COMPLAINT--CLAIM. 


*  hcecenmnenrese 


Form 843 Director's Sta oy 
(Date received) 
(Rev. lume 1968) 


U.S. Treasury Department 
Internal Revenue Service 


The Internal Revenue dervies will inaiente in the block ib below the the kind of claim filed, and fill in, wien penne 
Hq Refund of Taxes tillegally, Erroneously, or Excessively Collected. 
([] Refund of Amount Paie “ur Stamps Unused, or Used in Error or Excess. 
{_] Abatement of Tax Assessed (not applicable to income, estate or gift taxes). 


~ Please Type or Print Plainly in 


Nome of taxpayer or purchaser of stampsputh | K. Child and The National Bank of Northern New 
York as Executors of the Estate of Elizabeth M. Haas, deceased, and Watertown 
Number and street City or town, State, and ZIP code Cemetery Association 

6 Poe Baer. i Watertown, N. ¥. 13601 
Fill in applicable i items—Use attachments if necessary 


a. Your eocial security number | Wife's 8 number. if jaint return i b. Employer identification number (if any) 


_|..16-6066469 _ 


¢. internal “Revenue Genres office ria re- “a. nth & and 4 maacone a shown on sete it different from gens 


National Bank Bldg Watertown, N.Y. 
a eticeat rhene of Horthern New York 
Buffalo, New York 200 Washington St., Watertown, N. Y¥. 


@. @. Period—if for tax reported on annual basi is, prepare separate form for each taxable year | f. Kind of tax 


A eee 0 oe ee el) 


Amount of assessmen H Dates f pa yment . 
i oe 1, 027, “oll. 96_ guly ES BEF Bala 3893, paid, $106.64 - 33; of $14, n3. 27 


turn (if any) was filed 


h. Date stamps were purchased from Govern: | i Amount to be refunded (If income tax, | | Amount to ‘be abated “(not applicabl @ to income, @s- 
ment } | complete computation below) | tate, or gift taxes) 


ol te eee Gag eee 


k. The Claimant believes thet this claim ‘should “be allowed tor the following | Fr@RSONS: 


See statement attached 


The original return herein was filed by undersigned 
executors and they still are acting in that capacity. 


_*or such greater amount as may be legally refundable, with interest 
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_ COMPUTATION OF INCOME Lind REFUND 


Tax withheld 

Estimated tax paid . 

Tax paid with original return . 

Any additional income tax paid . 

Total tax paid (add lines 1—4) . 

Less: Your computation of correct tax . 
Arnount of overpayment . 

Amount previously refunded . : 
Net overpayment (enter in item ji above) . 


wo BON Dw & wn we 


Under penalties of perjury, | declare that | have examined this claim, 


and to the best of my knowledge and belief 'f . ff NATIONA and aa lete 
eos 


' 


COMPLAI? T 


income Tax 


a 


at 
i 
including accompanying schedules and statements, 


OF / NORTHERN NEW YORK, Executor 
LOAF, fa cl tive Nice President 


: : Signed BY ~ i gc SS : 
Executor WATERTOWN “congas ssoc 
Osted March 27 sis 1969 By AJan BSSoCP BION President 


1 SEE INSTRUCTIONS ON REVERSE Form B43 (Rev. 6-68) 
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ATTACHES TO AND MADE A PART OF CLAIM (Forr. £43) 
FOR REFUND OF ESTATE TAX BY RUTH kh. CHILD AND 
THE NATIONAL BANK OF NORTHERN Nev! YORK AS 
EXECUTORS OF THE ESTATE OF ELIZABETH M. BRAS, 
DECEASED, AND SAZTENTOSN CEMETERY AGGSGCIATION 
DATED MARCH 27, 1969. 


1. The District Director of Internal Revenue erroneous] 
4 


disallowed taxpayers' claimed deduction for real estate taxes 
paid by the executors on decedent's real vroperty located at 358 
Franklin Street, Watertown, New York, for the purpose of preser- 
ving the same pending sale thereof, and for licuidatiny the saaca 
for purpose of distribution, as a reasonable expense of admini- 


stretion. The amount of such claimed deduction is computed as 


School TAX paid Oct. . 259.64 
é 


County Tex paid Jan. 


Less pro~rated amount received 
fron. purchaser or sale of 
reality on Mar. 2), 1967 
Net taxes paid 
The rrobate of dececunt's Will was being ccntested by two 
AGistributees, and the Will was finally admitte | to vrobate, and 
the executors duly appointed by the Surrogate’s Court of 


Jefferson County, New York, on Noveinhexr 70, 1956. 


was thereafter offered for sale at its apnraisved 


EXHIBIT A, ATTACHED TO COMPLAINT 


but no offers at that amount were received until the offer of 
the eventual purchaser which was accepted and the sale consum- 
mated on March 21, 1967. The retention of the xaal property and 
the payment of taxes thereon until that date was reasonably re- 
quired for the reasons and purposes above stated. 

2. The District Director of Internal Revenue erroneously 
disallowed taxpayers' claimed deduction for broker's commission 
in the amount of $700.00 paid by the executors on the sale of 
decedent's real property above set forth. The sale of such real 
property was necessary to effect a distribution of the estate, 
and the broker's commission so paid was reasonable in amount and 
necessary to effect the sale. 


3. The district Director of Internal Revenue erroneously 


disallowed taxpayers' claimed deduction in the amount of 


$2,000.00 representing payment by the executors to Trinity Church, 
Watertown, New York, of a pledged contribution in that amount 
made by decedent, by Ruth K. Child her attorney~in-fact, on 
November 19, 1965, pursuant to the authority vested in saiae attor- 
ney-in-fact by power of attorney theretofore duly executed by 
decedent. Such pledged contribution was made to a donee described 
in Section 2055 of the Internal Revenue Code for charitable pur- 
poses and would have constituted an allowable deduction had it 
been a bequest. 

4. The district Director of Internal Revenue erroneously 
disallowed taxpayers' claimed deduction in the amount of 


$25,000.00 representing the bequest in that amount in Article 


33.4 
EXHIBIT A, ATTACHED TO COMPLAINT 
EIGHTH of decedent's Will to Grove Cametery Association of 
LaFargeville, New York. Such bequest reads in full as follows: 
"EIGHTH: I give and bequeath to Grove Cemetery 
Association of Lafargeville, New York, the sum 
of Twenty Five Thousand Dollars ($25,000.00), the 
income only to be used for the care and mainten- 
ance of the Frederick Wetterhahn Family Burial plot 
in said Cemetery, including replacements, care of 
sod, cleaning and pointing-up the monument, and care 
and cleaning of the markers on said plot at least 
once every three years. Any surplus income may be 
used in the general care of the Cemeter:." 

Srove Cemetery Association was at the ti ecéedent ‘s 
death, and still is, a New York men ership corporation organized 
anc Operated exclusively for religious and@ charitable purposes, 
namely, the furnishing, embellishing and caring for sites ana 
facilities for burial of the dead, no part of the net earnings 
of which inures to the benefit of any private stockholder or 
dividual anc no substantial part of the activities of which i: 
carrying on propaganda or otherwise attomnti J tc influence le 
islation. 


~ 


In the aiternative, Grove Cemetery Association if the Trustns 


of a trust created under decedent's Will as above set forth. Tac 


imcome only from such sum of $25,090.00 is to be used by Grove 
Cemetery Association exclusively for religious and charitable 
purposes, namely, the furnishing, embellishing an@ caring for 
sites and facilities for burial of the Gead, and no substantial 
part of the activities of such trustee is carrying on propajanca 


Or otherwise attempting to influence legislation. 


By Article 9 of th: Manbernhip Cocnorations Law of the state 


34a 
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of New York, and especially Section 76 thereof, Grove Cemetery 
Association is limited in the use of all of its funds, ana 
especially the above mentioned bequest, to certain enecified 
purposes, all of which are religious and charitabie within the 
meaning of Section 2055 of the Internal Revenue Code. Atten- 
tion is called to Section 8-1.5 of the Estates, Powers and 
’ Trusts Law of the State of New York which provides that a be- 
quest such as the above bequest to Grove Cemetery Association 
"shall be deemed to be for charitable and benevolent purposes". 
5. The District Dixector of Internal Revenue erroncously 
disallowec taxpayers' claimed deduction of that portion of the 
residuary estate bequeathed in Article TWENTY-FIRST of dece- 
Gent's Will to Watertown Cemetery Association thereby erron- 
eously decreasing the amount of said deduction by $2,484,673.03 
ani erronecusly increasing the taxable estate by that same amount. 
The residuary bequest to Watertown Cem2tery Association 
reads as follows: 
"All the rest, residue and remainder of my pro- 
perty, real and personal, of every name and 
nature, I give, devise and bequeath to THE RECTOR, 
CHURCHWARDENS AND VESTRYMEN OF TRINITY CHURCH, of 
Watertown, New York, and THE WATERTOWN CEMETERY 
ASSOCIATION, to be divided equally between the two 
corporations, such amounts to be added to their 
respective Endowment Punds, and the income only 
to be used." 
Watertown Cemetery Association was at the time of decedent's 


death, and stil] is, a New York membership corporation, organ- 


izecd anc operated exclusively for relicious and charitable pur- 


poses, namely, the furnishing, enbellishing and caring for sites 
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and facilities for burial of th2 dead, no part of the nat earn- 
ings of which inures to the benefit of any private stockholcer 
or individual, and no substantial part of the activities or 
which is carrying on propaganda, or otherwise attempting to 
influence legislation. 

In the alternative, Watertown Cemetery Association is the 
Trustee of a trust created under decedent's Will as above set 
forth. The income only from such residuary bequest is to be 
usea by Watertown Cematery Association exclusively for religious 
and charitable purposes, namely, the furnishing, enbellishing 
and caring for sites and facilities for burial of the dead, ana 
no substantial part of the activities of such trustee is carry- 
ing on prcepayanda or otherwise attempting to influence legis- 
lation. 

By Article 9 of the Membership Corporations Law of the 
State of New York, and especially Section 76 thereof, watertown 
Cemetery Association is limited in the use of aii of its funir, 
and especially the above mentioned bequest, to certain specified 
purposes, all of which are religious and charitable within the 
meaning of Section 2055 of the Internal Revenue Code. Attention 
ip called to Section 8-1.5 of the Estates, Powers and Trusts Law 
of the State of New York, which provides that a bequest such as 
the above mentioned “shall be deemed to be for charitable and 


banevolent purposes”. 


6. There are presently panding in the Surrogate's Court of 
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Jefferson County, and as yet not finally determined, three pro- 
ceedings brought by (1) Laurence H. Kissel, an attorney at law 
of Watertown, New York, who represented the Jefferson County 
Association for the Blind, one of the legatees under cecedent's 
Will, in the contested probate proceeding herein; (2) Puller, 
Giles, Maloney, Marsh & Goodwin, attorneys at law of Watertown, 
New York, who represented the Rector, Churchwardens and Vestry- 
men of Trinity Church, one of the residuary legatees under 
Gecedent's Will, in said contested probate proceeding; and 
(3) Dunk, Conboy, McKay & Bachman, attorneys at law of Watertown, 
New York, who represented Watertown Cemetery Association, the 
other residuary legatee under decedent's Will, in said contested 
probate proceeding. These three proceedings seek an order of 
the Surrogate's Court, pursuant to Section 2110 of the Surro- 
gate's Court Procedure Act of the State of New York, fixing and 
determining the amount of compensation to which these attorneys 
are entitled for their services, which are alleged to have bene- 


fited the estate, and to direct that the same be paid from the 


estate as expenses of administration. The total amount claimed 


is the sum of $30,450.00. When and if such amounts, or any part 
thereof, are allowed to said attorneys and paid by the estate, 
the same will constitute an allowable deduction for estate tax 
purposes and the amount of the estate tax attributable thereto 
is hereby claimed as a refund. 


7. There will be additional expenses of administration, in- 


EXHIBIT A, tACHED TO COMPLAINT 


as 4s 


cluding attorneys fees, incurree in the Presentation of thi's 
Claim for tax refund, ane the action to be commenced 


in the event such claim, or a: part thereof, is 
The amount of the estate tax attributable thereto is hereby 
claimed as a refund. 

Watertown Cemetery Association is a party claimant 
herein for the reason that the amount of additional tax assessed 
against and paid by the estate on July 28, 1967 in the amount of 
$929,367.63 has been charged by the executors against the total 
amount of the residuary legacy of Watertown Cemetery Association, 


thereby causing the amount heretofore distributed and hereafter 


to be distributed to Watertown Cemetery Association to be re-~ 


duced by the amount of such additional estate tax paid. The in- 


come earned on all of the assets of the estate has, 

payment of such additional estate tax, becn distributed to the 
resicuary legatees in the following proportions: to the Rector, 
Chur-hwardens and Vestrymen of Trinity Church 61% and to 
Watertown Cemetery Association 39%, the difference being caused 
by the reduced interest of Watertown Cemetery Association in 
the residuary estate by renson of the above mentioned charge. 

It has been agreed among the executors of the estate, the Rector, 
Churchwardens and Vestrymen of Trinity Church, and Watertown 
Cemetery Association that the total amount of tax refund attri- 
butable to the allowance of the claim made in paregranh 5 here- 


cf, with interest thereon, shall be the sole property of Water~ 
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town Cemetery Association. Accordingly, Watertown Cemetery 
Association is the real party in interest herein as to the 
claim set forth in paragraph 5 hereof. 

9. The amount of refund claimed is computed as follows: 


GROSS ESTATE per Return Approved by District Director $6,228,111.04 


Deductions per Schedules indicated: 


Allowed By Additional Total Per 
District Director Clained Herein This Claim 


Funeral & 
Administration $ 434,759.83 08 435,848.29 


Debts 57,818.90 59,618.90 


$ 492,578.73 3,088.46 $ 495,667.19 


Charitable 


Bequests 2,786, 183.98 2,480,535.63 5, 266,719.61 


waar ene: 


Deductions $3,279, 762.71 $2,483,624.09 $5,762,386.80 


Statutory Exemption 60,000.00 60,000.00 


TOTAL DEDUCTIONS & 
EXEMPTION $3,338, 162.71 : $5,822, 386.80 


Penne nner earientareted 


TAXABLE ESTATE as Here Claimed $ 405,724.24 


fax on Same after State Credit $106,628.57 


2Q- 


> 7 tie 


EXHIBIT A, ATTACHED TO COMPLA 


RECAPITULATION 


Amounts Previously Paid by Claimants: 
April 3, 1967 - Per Return 
July 28, 1967 Deficiency Assessed 


Interest 


Total Payments 


Correct Amount of Tax Per Above 


REFUND NOW CLAIMED 


THI 


m 


106, 644.33 
920, 367.63 


14,713.27 


nen 


$1,041, 725.23 


106,628.57 


ce LR 


$ 935,096.66* 


*Subject to adjustment for additional administration expenses 
mentioned in paragraphs 6 anc 7 above when any such expenses 
have been paid by the executors. 
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EXHIBIT B, ATTACHED TO COMPLAINT--AMENDED CLAIM. 


Ro { ‘ s { f : 
thoass Di Tine 4, a hd (i Met! 
Form 843 } Director's Stamp 


| 

(Ree. Nov. 1968) ve i 

Department of the Treasury a 
) 
' 
| 


(Date received) 


internal Revenue Service 


The internal jhevense Servies will indicate in the sleek below ie kind ‘e eum filed, ond fill i in, where? requi sea 
Refund of Taxes Illegally, Erroneously, or Excessively Collected. 
i Refund of Amount Paid for Stamps Unused, or Used in Error or Excess. 
2 Abatement of Tax Assessed (not applicable to income, estate or gift taxes). 


Please Type or | or Print Piainty re 


Name of taxpayer or purchaser of stamps Ruth K. Child and The National ‘Bank J ‘Northern New 
York as Executors of the Estato of Elizabeth M. Haas, deceased. | 


Number "and ‘street City or town, State, and ZIP code 


__6 Public Square _ : Watertown, N. ¥. 13601 


jarani: els ineneenltinunmneinonmeneannemnrnvennnnrn sneer cc ee 


_Fill in applicable items—Use attachments if necessary 


, Your social security number i | Wife's: ry number, if joint return b. Employer identification number Cte any) 


a 16-6066469 


c. “Internal Revenue Service office where re- = d Name end address shown on return, if different from above 


turn (if any) was filed uth K. Child, National Bank Bldg. Watertown, N.Y. 


batfels, Mew York . 398 Geko te. ueceeae 


® Period—if for tax reported on annual basis, prepare separate form for each ros ot oy f. Kind of tax 


From 4 hota Ai ntnrensg 


g Amount of essessment tit” {Dates of payment APY iL a, "1567 paid $106,644.33; 
1,027,011.96 duly 28, 1967 paid $920,367.63 plus int. $14713.27 

. Date stamps were purchased from Govern: i. Amount to be refunded (if income tax, | |. Amount to be abated (not appliceble to income, es- 
ment complete computation below) | tate, or gift taxes) 


__| $ 935,096.66* _ 


‘ The claimant t believes 3 that “this ¢l claim should be allowed for the “following + reasons: 


See statement attached. 


This is an Amended Claim. A prior Claim dated March 27, 1969 
for a refund in the same amount was filed with the District Director, 
Buffalo, New York, on or about April 2, 1969. 


The original return herein was filed by the undersigned 
executors and they still are acting in that capacity. 


“or such greater amount as 
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COMPUTATION OF INCOME TAX REFUND Income Tax 


Tax withheld 

Estimated tax paid . 

Tax paid with original return . 

Any additional income tax paid . 

Total tax paid (add lines 1-4) . 

Less: Your computation of correct tax. 
Amount of overpayment . 

Amount previously refunded . ‘ 
Net overpayment (enter in item | above). . 


women aur Wn 


Under penalties of perjury, | deciare that | have examined this claim, including accompanying schedules and statements, 


and to the best of my knowledge and belief Ha fk UG SOE ARS COPD plate OP NORTHERN NEV RE; Executor 


Signed? Y. ...WiCe@. President 
} 


meee st wt ee 


(sul; Executor 


| 
Hee 
\ 


Dated 
16— omen | SEE INSTRUCTIONS ON REVERSE Form 843 = (Rev. 11-68) 
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STATEMENT 
ATTACHED TO AND MADE A PART OF AMENDED CLAIM 
(Form 843) FOR REFUND OF ESTATE TAX BY RUTH 
K. CHILD AND THE NATIONAL BANK OF NORTHERN 


NEW YORK AS EXECUTORS OF ELIZ?/BETH M. HAAS 
DECEASED DATED MARCH 31, 1970. 


A orior Claim dated March 27, 1969 for a refund of 
$935,096.66 was filed on or about April 2, 1969. A report on 
the examination of that Claim transmitted to the executors 
under date of October 10, 1969 recommended disallowance of 
any refund and at the request of the executors an Appellate 
Division hearing has been held. Final action is pending. 

The executors maintain and reassert their conten- 
tion as set forth in the prior Claim that the specific be- 
quest to Grove Cemetery and the entire residuary estate includ- 
ing the portion passing to Watertown Cemetery Association are 
exempt from estate tax. Since the amount of refund requested 


in the prior Claim was computed on the basis of that conten-~ 


tion and the additional deductions hereinafter referred to 


are all pre-residuary deductions there is no change in the 
Gollar amount of the reauested refund as computed in this 
Amended Claim. However, the executors believe that the increas- 
ead amounts of administration expense enumerated below should 

be allowed as separate deductions from the taxable estate. 


1. The executors respectfully allege that the deduc- 
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tion of $252,150 previously allowed for estimated executors’ 
commissions (Schedule J, item 1 of Return) should be increased 
to $297,326 and that latter sum should be allowed for such com- 
missions as computed below in accordance with the applicable 
statute of New York State now in effect. 

Pursuant to Surrogate's Court Procedure Act £2307 


effective September 1, 1969 that computation is as follows: 


Receiving Commission computed on the value of the 
Gross Estate at date of death as follows: 


Gross Estate received by executors $7,787,591 
(Schedule O of Return) 


Less assets specifically bequeathed 3,189 


$7,784,312 


Computation for receiving at 
one-half statutory rate: 


$ 25,000 at 2% $ 500 
125,000 at 1 3/4% 2,187 
150,000 at 1 1/2% 2,250 

7,484,312 at 1% 74,843 


Single Receiving Commission $79,789 
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Brought Forward ~- Single Receiving Commission S 79,7380 


Paying Out Commission on principal paid out 
(valued as of date of payment) and principal 
remaining on hand (at original inventory 
value) to be paid out hereafter: 


Paid Out to date $5,625, 709 


Remaining on hand 868,849 


$6,694,558 


Computation for paying out at 
one-half statutory rate: 


$ 25,000 at 2% $ 5900 
125,000 at 1 3/4% 2,187 
150,000 at 1 1/2% a, 400 

6,394,558 at 1% 63,946 


Single Paying Out Commission 68,883 


Total Single Commission $148,663 


Multiply for two executors e 2 


Total estimated commission on principal . $297,326 


Amount previously allowed per Return 252,150 


Additional deduction now claimed $ 45,176 
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2. Pursuant to €8-1.4 of the New York Estates Powers 
and Trusts Law, effective September 1, 1967, the estate is re- 
quired to file with the Attorney General of the State an 
annual report of charitable trust and to pay to the State De- 
partment of Law a filing fee of $100 per year. For the years 
1968, 1969 and 1970 the total of such fees is $300 which the 
executors respectfully allege should be allowed and deducted 
from the gross estate as a necessary expense of administration 
of the estate not previously claimed by them. 

3. The executors respectfully allege that the deduc- 
tion of $150,000 previously allowed from the gross estate for 
estimated attorneys fees (Schedule J, item 2 of Return) should 
be increased to $225,000. The services required of estate attor- 
neys have far exceeded what reasonably could or should have been 
anticipated even in the administration of an estate of this sub- 
stance. In addition to the customary and normal services of 


estate counsel, the extraordinary services in this instance 


have included (a) defense of a Will contest brought by decedent's 


only distributees, ultimately terminated by withdrawal of all 
objections to the Will upon a cash settlement advantageous to 
the estate, (b) representation of the estate in a proceeding 
in New York Supreme Court for a determination approving that 
settlement and authorizing the residuary beneficiaries church 
and cemetery to participate therein, (c) subsequent attention 


to objections by the Surrogate of Jefferson County to the 
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Supreme Court approval with resultant delay in probate of the 
Will by the Surrogate for upwards of four months, (da) repre- 
sentation of the estate in proceedings brought in Surrogate's 
Court by attorneys for beneficiaries requesting approval of 
fee allowances to them involving numerous and protracted hear- 
ings before the Surrogate, a petition to and appearance before 
the Appellate Division of the State Supreme Court resulting 

in confirmation of the prior proceedings, obtaining dismissal 
by the State Court of Appeals of the Surrogate's attempt to 
appeal as of right to that Court and our subsequent and suc- 
cessful opposition to his motion for leave to appeal to the 


Court of Appeals, (e) preparation and presentation of initial 


claim for estate tax refund for $935,096 and of protest to pro- 


posed disallowance thereof, (f) attendance at conference with 
Appellate Conferee with respect to that claim, (g) preparation 
and presentation of this Amended Claim for refund, (h)exten- 
sive research, counsel and advice with respect to all of the 
foregoing. 

In the event that any material part of the Claim for 
refund as hereby amended and supplemented is rejected, it is 
the intontion of the executors to bring action for refund in 
Federal District Court. Extensive additional services will be 
required of the estate attorneys in the preparation, presenta- 
tion and prosecution of that ect >on. 


The dcduction of $150,000 previously allowed for 
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attorneys fees is slightiy more than one executor's commission 


as computed above and slightly less than a fee computed in 
accordance with the recommended fee schedule of the Jefferson 
County, New York, Bar Association for the customary and usual 
services required of an attorney for an estate of this size. 
In view of the additional and extraordinary services outlined 
above, the complexities and unusual problems encountered and 
the time and effort which will be necessary hereafter in the 
anticipated tax litigation, an allowance of $225,000 is justi- 
fied and will not exceed a reasonable remuneration for legal 
services and disbursements. 

4. Reference was made in paragraph 6 of the prior 
Claim filed on or about Aprii 2, 1969 to proceedings then pend- 
ing in Surrogate's Court of Jefferson County on separate appli- 
cations by the several attorneys representing three beneficiary 
organizations under decedent's Will for payment of allowances 
to them from the estate pursuant to 2110 of the New York Sur- 
rogate's Court Procedure Act. Those proceedings in Surrogate's 
Court since have been dismissed by order of the Appellate Divi- 
sion of the New York Supreme Court “with leave to renew in Sup- 
reme Court, Onondaga”. (See Order of the Appellate Division, 
Fourth Department, entered at Rochester, New York, on October 23, 
1969). A motion by the Surrogate for permission to appeal that 
order to the State Court of Appeals has been dismissed. (See 


Order entered at Albany, New York, on February 26, 1970.) The 
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executors expect and believe that the applications for allow- 
ances in the same amounts now will be renewed in Suprome Court. 
If as a result of those applications the Supreme 


Court makes an order allowing the requested total of $30,450 


to the attorneys for the two residuary legatees and the other 


beneficiary organization involved as an expense of administra- 
tion in aid of probate and properly payable out of the estate 
such amount should be allowed and deducted from the taxable 
estate. 

5. The following is a summary statement of the 
amounts claimed as allowable deductions for Administration 
Expense in the original Claim for Refund and the additional 
amounts set forth above in this Amended Claim: 

Criginal Claim > 1,08s 
Amended Claim: 
Executors' Commissions 


New York State Statutory 
Filing Fees 


Attorneys' Fees 
Per para. 3 above $75,000 
Per para. 4 above 30,450 
150, 926 


Total such expense now claimed $152,014 
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6. The executors respectfully re-allege that the 
District Director of Internal Revenue erroneously disallowed 
their claimed deduction of the amounts bequeathed by Article 


EIGHTH of decedent's Will to Grove Cemetery Association and 


by Article TWENTY-FIRST of said Will to Watertown Cemetery 


Association and again request that said amounts be deducted 
from the taxable estate for the reasons set forth in the orig-~- 
inal Claim dated March 27, 1969. 

7. A computation of the amount of rx a claimed 
on the basis of the original Claim and this Amended Claim 
is attached hereto and made a part hereof. 

8. The executors are informed and believe that there 
may be additional expenses of administration incurred hereafter 
by the estate or by the residuary beneficiaries which if paid 
at this time would be allowable as deductions from the taxable 
estate. The amount of the estate tax attributable to any such 


expenses is hereby claimed as a refund. 


hoteller a Une % 
EXHIBIT B, ATTACHED TQ COMPLAINT 
HAAS ESTATE =~ COMPUTATZON OF REFUND CLAIM 


Based on prior Claim and this Amended Claim 


$6,228,111.04 


ca tessa sees sarensecestencesorrened 


GROSS ESTATE per Return Approved by District Director 


Allowed by 
District. Director 


Deductions per 


Schedule Indicated 


"J" - Funeral & 
Administration S 434,759 Seg S $86,773 


Additional Total 
Claimed 


"K" - Debts 57,818 59,818 


S 492,577 $ 154,014 $ 646,591 


Charitable 


Bequests 


Total Deductions 


Statutory Exemption 


TOTAL DEDUCTIONS & 
EXEMPTION 


2,786,183 


$3,278,760 
60,000 


“Loeatnsmenonnonn 


$3,336, 760 


2,329,614 


$2,483,628 


$2,483,628 


bE es a 


$5,762,388 


60,000 


$5,822,388 


TAXABLE ESTATE as Here Claimed S405), 723.080 


Tax on Same after State Credit $106,625.57 


RECAPITULATION 
Amounts Previously Paid . Claimants: 
April 3, 1967 ~ Per Return $ 106,644.33 


July 28, 1967 ~ Deficiency Assessed 920,367.63 


it) “4 Uo 


- Interest 14,713.27 


Total Payments $1,041,725.23 


Correct Amount of Tax Per Above 106,628.57 


REFUND NOW CLAIMED S$ 935,096.66" 


*Subject to adjustment. for additional administration expenses when 
any such expensee have been paid by the executors. 
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IN TAB UNITED STATKS DISTRICT COURT 
YOR THES NORTHERN DISTRICT OF NEW YORK 


RUTH K. CHILD and THUS NATIONAL BANK : 
OF NORTHERN NEW YORK, as Executors 
of the Last Will and Yestament of 
ELIZABETH M. UAAS, Deceased, and 
WATERTOWN CEMETERY ASSOCIATION, 3 


Plaintiffs: 
Ve : Civil Action No. 


70-—CV-345 
UNITED STATES OF AMERICA, 


ANSWH85R 


Comes now the defendant, United States of America, 


by its attorney, James M. Sullivan, United States Attorney 


for the Northern District of New York, and answers the 
plaintiffs’ complaint as follows: 

1. Admita the allegatioas contained in paragraph 1 
of the complaint. 

2. Denies the allegations contained in paragraph 2 
of the complaint. 

3. Admits the allegations contained in paragraph 3 
of the complaint. 

4. Admite the allegations contained in paragraph 4 
of the complaint, except the defendant avers that juria- 
diction oxista, 1f at all, purauant to 28 U.S.C. Saction 


1344 (a) (1). 
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5. Denies that the Watertown Cemetery Association 
is a plaintiff in this case. 
6G. Admits the allogations contained in paragraph 6 
of the complaint. 
7. Admits the allegations contained ina paragraph 7 
of the complaint. 
3. Admits the allegations contained in p2ragraoh $ 
the complaint. 
9. Admits the allegations contained in paragraph 9 


of the complaint, except the defendant denies each and 


every allegation of fact contained in the clais end snended 


Sa RE 


claim for refund. 


10. Admits the allegations contained in paragraph 10 


of the complaint, except the defendant avers that the 


amount of disallowance was $933,033.78 and aot $917,593.37. 
11. Admits the allegations coatained in paragraph 11 

of the complaint. 
12. Osnies the allegations contained in paragraph 12 

2 the complaint. 
13. Denies each and every allegation contained in the 


Claia and amended claim for refund attached as #¢xhibii A 


and B to the compleint. 


| BEST COPY AVAABLE 


53a 


ANSWER 


WHEREFORE, the defendant prays that the claim be dis- 
missed and that judgment be entered for the defendant, to- 


gether with costs. 


United Srates Attorney 


DEMAND FOR TRIAL BY JURY. 
CERTIFICATE CF SERYICY 


IT 1S WSREBY CERTIFIED that service of the foregoing 
Answer Das been made tais day of December, 1579, uron 
counsel for the plaintiffs by depositing a copy thereof, 


postage prepaid, in the United States mail addressed to: 


Scanlon, Willmott, Aylward & Wisner, 125 Wayhington Street, 


Watertown, New York 123301. Le! J 


Lf 
“~"Stepuen F. Lyons’ 
Trial Attorney 
Pepartaent of Justice 


Washington, D.C. 20530, 
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IN THE UNITED STATES DISTRICT’? COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 


RUTH K. CHILD and Tub NATIONAL BANK 
OF NORTHERN NEV YORK, as Executors 
of the Last Will and Testament of 
ELIZABETH M. HAAS, Deceased, and 
WATERTOWN CEMETERY ASSOCIATION, 
Plaintiffs 
Nae CIVIL ACTION NO. 70-CV-345 


UNITED STATES OF AMERICA, 


* 68 @8 @8 *8 ee 8 


STIPULATION OF FACTS 


Defendant 


The following facts are hereby stipulated among the 
parties to the above-entitled action, reserving to each party, 
however, the right to object to the admissibility in evidence 
of any such 

1. The plaintiff The National Bank of Northern New York 
is the surviving executor of the Will of Elizabeth M. Haas 
late of Watertown, New York, who died on January 15, 1966. 
Saia@ Will wes admitted to probate by the Surrogate's Court 
of Jefferson County, New York, on November 30, 1966. A 
certified copy thereof is attached as Exhibit P. 

2. The plaintiff Ruth K. Child during her lifetime and 
at the commencement of this action was a co-executor of said 


and is now deceascd. 
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3. Said Will contained the following provisions: 


EIGHTH: 1 give.and becueati to ChOVE Cr Ba 
ASSOCIATION of LaFargeville, New York, 
the sum of Twenty-Five Thousand Dollars 
($25,100.00), the income only to be 
used fo.: the care and maintenance of 
the Frederick Wetterhahn Family Burial 
plot in said Cemetery, including replace- 
ments, care of sod, cleaning and 
pointing-up the monument, and care and 
cleaning of the markers on said plot at 
least once every three years. Any surplus 
income may be used in the general care 
of the Cemetery. 


TWENTY-FIRST: All the rest, residue and remainder 
of my property, real and personal 
of every name and nature, I give, 
devise and bequeath to THE RECTOR, 
CHURCHWARDENS AND VESTRYMEN 
TRINITY CHURCH, Watertown, New 
York, and THE WATERTOWN CEMETERY 
Association, to be divided equally 
between the two corporations, such 
amounts to be added to their re- 
spective Endowment Funds, and the 
income only to be used. 


4. On April 3, 1967, the surviving plaintiff and the now 
deceased plaintiff as such executors filed with the Internal 
Revenue Service an Estate Tax Return in the estate of Elizabeth 
M. Haas and paid a tax thereon of $106,644.33. 

5. On June 27, 1967, the Internal Revenue Service assessed 
against the estate an additional estate tax in the amount of 
$920,367.36 which was paid by the executors under protest with 


$14,713.27 interest on July 23, 1967. 


56a 


STIPULATION OF FACTS 


6. On April 2, 1969, the executors filed with Internal 


Revenue Service a Claim for Refund and on April 9, 1970, 


filed an Amended Claim for Refund of $935,096.66 of the estate tax 


and interest so paid. 

7. During the month of June, 1970, the executors were 
advised that their Claim and Amended Claim had been disallowed 
to the extent of $917,593.37 and they then filed with Internal 
Revenue Service a waiver of statutory notice of such disallow- 
ance. 

8. On or about August 21, 1970, the executors received 
from Internal Revenue Service a refund of $19,010.88 and 
interest of $3,487.58. 

9. This action to recover the difference, namely 
$916,085.78, between the Claims for Refund and the amount of 
the refund actually made, with interest and costs, was 
commenced on or about September 28, 1970, by service of a 
complaint to which an answer on behalf of the defendant, 


United States, was served on December 4, 1970. 


10. Watertown Cemetery Association and Grove Cemetery 
Association were incorporated pursuant to Chapter 133 of the 
New York Laws of 1847 entitled "An Act Authorizing the 
Incorporation of Rural Cemetery Associations"; at the time 


of Miss Haas' death, both associations were governed by the 
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New York Membership Corporations Law (now Not-For-Profit 
Corporation Law). 

i. ta). No part of the net earnings of Gither associa- 
tion inures to the Gonefit cf any private 
individual other than asan object of the purposes 
association. 

(b) No substantial part of the activities of 
either association is carrying on propaganda, or otherwise 
attempting, to influence legislation. 


(c) Neither association participates in, or 


intervenes in (including the publishing or distributing of 


statements), any political campaign on behalf of any 
candidate for public officc. 

12. Grove Cemetery Association was incorporated 
August 14, 1869, for the sole purpose specifically 
in its certificate of incorporation "of procuring and 
holding lands to be used exclusively for a cemetery or place 
of burial of the dead.’ 

13. The sole activity of Grove Cemetery Association is 
the ownership, operation and maintenance as a cemetery of 
approximately five acres of land on the outskirts of 


LaFargeville, New York. 
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14. The only revenues of Grove Cemetery Association 
are from the sale of burial plots, charges for the care and 
maintenance of burial plots, income from endowments and from 


funds set aSide for maintenance purposcs, aifts and bequests. 
I j 


15. On and after January 15, 1966, tne amount which 
Grove Cemetery Association would have required to establish 
a fund to provide for perpetual care of the Frederick 
Watterhahn Family plot in that cemetery, including replace- 
ments, care of sod, cleaning and pointing-up the monument, 
and care and cleaning of the markers on said plot at least 
once every three years, was the sum of $2,000.00. 

16. Watertown Cemetery Association was incorporated on 


September 1, 1853, for the sole purpose specifically stated 


in the Act under which it was incorporated "of procuring 


and holding lands to be used exclusively for a cemetery, or 
place for the burial of the dead." The corporate name was 
changed to Brookside Cemetery Association, Inc., effective 
January 1, 1973. 

17. The sole activity of Watertown Cemetery Association 
is the ownership, operation and maintenance of a cemetery 
known as Brookside, approximately two miles from the city of 


Watertown, New York, comprised in all of approximately 162 
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acres of land. An aerial photograph of the cemetery and 
ground level photographs of various parts of the cemetery 
are attached as Exhibit Q. 

18. Glenwood Cemetery owned by St. Patrick's Church 
of Watertown, a Roman Catholic church, is immediately east 


, 


of Brookside and the burial ground owned by the Congregation 
Deg@l Israel of Watertown, a congregation of the Jewish faith, 
is immediately south of Brookside. 

19. The only revenues of Watertown Cemetery Association 
are from the sale of burial plots, charges for the care and 
maintenance of burial plots, income from endowments and from 
funds set aside for maintenance purposes, gifts and bequests. 

20. The Village of Watertown was established in 1820 by 
Chapter 166 of the New York Laws of that year and four ycars 


later the Village Trustees were authorized by Chapter 117 of 


New York Lews of 1824 to purchase and hold four acres of 


land for cemetery purposes. 


21, In 1824 the inhabitants of the Village of Watertown 
voted to levy a tax of two hundred dollars for the purchase 
of land for a cemetery on what is now Arsenal Street adjacent 
to a pre-existing Roman Catholic cemetery; a public drawing 
was held to permit each Village taxpayer to receive one 


burial plot without charge; four plots, one for each 
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Protestant church then in tlie | were set aside for 


those churches without charge. 


22. From its inception, the Arsenal Street Cemetery 
was maintained through the expenditure of Village tax monies 
and today, although no longer used for new burials, the 

emetery including the area of the old Roman Catholic cemetery 
and certain private burial lots, is maintained by the city 

of Watertown at public expense. Photographs of various parts 
of the cemetery are attached as Exhibit R. 

23. Minutes and records of the Village of Watertown 
reflect attention by the Trustees to the requirements of 
operating and maintaining the public cemetery, including 
authorization of use of Village funds for cemetery expenses such 
as printing and issuing burial "scrips" attesting ownership of 
burial rights in particular plots, printing advertisements for 
the sale of plots, staking, fencing, removal of trees, purchase 
of a hearse and constructing a plank walk to the cemetery 
grounds. 

24. The Village Sexton supervised the operation of the 
Cemetery; at the annual meeting of the Village held on April 7, 
1851, the Sexton reported that since 1845 sixty-six and one- 
half burial lots had been sold at $2.00 each and the eight 


and one-half had not been paid for. 
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25. In the early 1850's the Arsenal Street Cemetery was 
nearing its capacity and the Village Trustees recognized need 
for additional burial plots either by enlarging the existing 
cemetery or by acquiring a new site; a committee consisting 
of the President and three Village Trustees was appointed to 
investigate the alternatives and to make a recommendation; an 
option was obtained on August 24, 1853, to purchase land of one 
A.M. Rogers in the Town of Watertown. 

26. The Village Trustees approved the Rogers land as 

site for a new cemetery and called a Village meeting to 
be held on September 20, 1853, for the purpose of a vote by 
th electors whether the purchase should be made; the vote 
was to be by paper ballot and the polls were to be open from 
10:00 a.m. to 3:00 p.m. 


27. The Village option for the purchase of the Rogers 


lani provided that if a cemetery association were formed and 


the Village decided not to make that purchase the association 
would have the right to do so. 

28. The Village Trustees directed the Village Clerk to 
have printed and distributed to the dwelling houses in the 
Village one thousand ccpies of a letter by the Village 
President concerning the cemetery matter; the expense of 
printing and distributing the letter was paid for by the 
Village and it was printed in full in at least one Village 


newspaper. 
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29. The Village Trustees selected the Rogers farm site 
and submitted it to the electors with a view, among other 
things, to acquiring enough land to meet the cemetery needs 
of the Village and for all future time. 

30. The letter o* the Village President to the 
electors of the Villag stated "if the (Ceinctery) Association 
should finally determine to go on, the (Village) Trustees 
will most cheerfully abandon the project, as they do not 


desire to add to the burdens of the Village unless it 


becomes necessary." 


31. At the Village meeting held on September 20, 1853, 
the Village Trus s certified that the electors had defeated 
the proposal to purchase the Rogers land; at a meeting held 
at 7:00 p.m. that same day the Association Trustees voted 
to purchase the property for a cemetery. 

32. The’ acquisition of the property by the Watertown 
Cemetery Association was completed with the recording of the 
deed on July 31, 1854. 

33. According to the diary of a Mr. Moses Eames, more 
than two thousand people attended the formal dedication of 
the cemetery on June 20, 1854; the program included a pro- 
cession from the Village, music, scripture readings, speeches 


and a dedicatory address by The Reverend Mr. Chapin who was 
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brought from New York City for the occasion and was given 


£ “ee 


$50.00 


~ 4 _ “ +10 et a —¢ * ” wy ¢ . mtr 
arivumn of ¢$ lus expenses; the emetery 
: y 


Pp 
funds provided carriages to transport the clergy 
of the various 
ceremony. 
34. Watertown Cemetery Association has performed the 
following acts, amcng others: 
(a) In 1857 and 1858 the Trustees conveyed 
to the Volunteer Firemen of Watertown a section 
of lots at a reduced price; the area embellished 
by a large monument is still maintained by the 


Cemetery Association without reimbursement. 


(b) In 1871, the Trustees undertook the 


rehabilitation of an adjacent older cemetery 


known as the Old Burrville Burying Ground; the 
area ultimateiy was deeded to Watertown Cemetery 
Association and still is maintained at the 
expense of the Association. 

(c) In the 1870's and early 1880's the 
Trustees were concerned with obtaining extension 
of the public highways of the City and Town of 
Watertown to the cemetery. Ultimately the 
Association raised $9,144 by private contribu- 


tions for construction of a public road from 
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the City to the cemetery which with some alter- 
ation through development of the State and 
County road systems is still in existence. 

(a) In 1885 the Trustees dedicated without 
charge approximately 1,100 square feet of ground 
to the Henry Keep Home, a non-profit home for the 


eiderly, for burial purposes. 


(e) In 1872 the Trustees noted the desirability 


of providing a place for religious services within 
the cemetery and in 1882 the Trustees dedicated 
without charge a plot of land for the erection of a 
chapel. 

(f) In 1870 a Committee of Trustees was appoin- 
ted to confer with officials of the City of Watertown 
in regard to building a receiving vault for the 
remains of persons dying during the winter months; 
in later years the City maintained a public receiving 
vault adjacent to City Hall until both structures 


were demolished as a art of Urban Renewal in 

or about 1963; Watertown Cemetery Association 
since has permitted the use of the Chapel building 
in the cemetery for temporary winter storage of 
bodies by area cemeteries and funeral directors 
and keeps the access road plowed and open at all 


times. 
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35. The Legislature by Chapter 90 of the New York 
Laws of 1857 authorized the Cemetery Association to sell 
not more than fifteen acres in order to pay pre-existing 
debts; eleven acres were sold to Mary A. Sherman and 
approximately three and one-half acres were sold to 


A.M. Rogers for this purpose. 


36. In 1882 Watertown Cemetery Association established 


a perpetual care fund, payments to which were held in trust 
with the income only used for maintenance of lots and 
preservation of monuments; plot owners making payments to 
such fund were relieved from further annual assessments. 

37. Amounts paid into the perpetual care fund for 
particular plots in prior years do not now produce sufficient 
sncome to pay the cost of present day care of those plots. 

38. There are 497 plots in Brookside Cemetery for which 
no perpetual care payments were ever made; of these, the 
ovners of only 39 plots are presently paying annual assess~ 


ments. 


pays for the burial of persons dying without funds. The 
amount paid by the Commissioner for the burial plot includes 


the cemetery's charge for perpetual care. 
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40. All cemetery plots for which no perpetual care 
payment was ever made and for which annual assessments are 
not being paid, receive the same care and maintenance as the 
remaining plots in the cemetery for which provision has been 


made. 


41. The Legislature of the State of New York has 
declared that "The people of the state have a vital inter- 
est in the establishment, maintenance and preservation of 
burial grounds and the operation of the corporations which 
own and manage the same." (Chap. 533, Lawes of 1949, Sec. 1). 


42. Watertown Cemetery Association and Grove Cemetery 


Association, with regard to their cemeteries, and municipal- 


ities and religious organizations, with regard to their 
cemeteries, perform the same gcneral function of providing 
and maintaining a place for the burial of the dead. 
43. The following exhibits are authentic and are attached 
to this Stipulation and marked as follows: 
(a) Minutes of meeting of the Board of 
Trustees of Watcrtown Cemetery 
Association heid on 
ing dates: 
1. September 1, 1853 
2. September 12, 1853 


3. September 14, 1853 
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September 20, 1853 


11, 1854 


February 
February 
March 6, 


May 5, 185 


March 26, 1860 
March 7, i?°% 
May 13, 1870 
October 11, 1870 


January 30, 1871 


Apri? 18, 187i 


April 26, 1873 
October 16, 1871 
March 29, 1872 
November 2, 1872 
May 27, 1873 
October 21, 1878 


July 14, 1880 
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Undated, probably May, 1881 
June 8, 1881 
vune 21, 18861 
April 22, 1882 
May 6; 1882 
September 25, 1882 
April 12, 1884 
May 14, 1885 
June 8, 1895 
October 7, 1913 
May 19,2925 
August 30, 1938 
(b) Articles of Incorporation of Watertown 
Cemetery Association; 
(c) Program for Dedication of Cemetery on 


June 20, 1854; 


(d) Report of Mr. Hanford, dated May 5, 


1882; 


(e) 1895 Pamphlet; 


(f) Letter to Lot Owners dated October 3, 
1923; 
(g) Letter to Lot Owners dated March 20, 


1925; 
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Letter to Lot Owners dated May 27, 


(1) Letter to Finance Committee dated 
October 
of meetings of the Trustees 
1ie@ld on the follow 
ing dates: 
October 20, i823 


Octoder 27, 1823 


May 3, 1824 


September 26, 1825 


December 1825 


April 3, 1848 
September 18, 1848 
January 22, 1849 


Apriit 7, i852 


March 21, 
August 1, 1853 
August 29, 1853 


September 5, 1853 
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i?. Beptewber 12, 1853 
18. September 20, 1853 
19. March 6, 1854 
20. May 11, 1854 
(k) Option agreement dated August 24, 1853; 
(1) Letter from Village President to the 
Electors of the Village, Septeinber, 1853; 
(m) Notice of Election to be held 
September 20, 1853; 
(nm) Plaintiffs' answer to Interrogatories; 
(o) Articles of incorporation of Grove 
Cemetery Association; 
(p) Certified copy of decedent's last Will; 
(a) Aerial photographs of the Brookside 
Cemetery and ground level photographs of various 
parts of the cemetery; 
(r) Photographs of various parts of the 


Arsenal Street Cemetery. 


44. Internal Revenue Service granted to Watertown 


Cemetery Association on December 29, 1941, a certificate of 
exemption from Federal income tax under what is now 
Section 501(c) (13) of the 1954 Code, which exemption is 


still in effect. 


Tila 


STIPULATION OF 


45. The issue in this case is whether the bequests 
to the Grove Cemetery Association and the endowment fund 


of the Watertown Cemetery Association are deductible from 


Section 2055(a) (3) of the Internal Revenue Code of 

IN WITNESS WHEREOF this Stipulation has been signed 
by the Plaintiffs The National Bank of Northern New York 
surviving executor of the Last Will and Testament of 
Elizabeth M. Haas, deceased, and the Watertown Cemetery 
Association (now Brookside Cemetery Association, Inc.) 
and by the defendant United States of America by their 
respective authorized representatives and with the approval 


of their respective attorneys appearing herein. 


Dated: ka oe 


The National Bank of Northern 
New York, surviving executor 
of the estate of Elizabeth M 
Haas, deceased : 


* 


ff "; Ly 


rust Officer 
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Watertown Cemetery Association 
(now Brookside Cemetery 
Association, Inc.) 


By Wz eee b HK Cot bys ae 


President 


United States of America 


Approved: 


he ad thee 


Henry H. Willmott, peeaga 
for The National Ban* of 
Northern New York aS Executor 


a7. CS 
wie i te ya 

© phi trdacced Pt foe 
Caurence Conboy, Attorney 
for Watertown Cemetery 
Association 


ab. Vp 
Aorney for Unite as 


of America 


TRANSCRIPT 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT? OF NEW YORK 


RUTH K. CHILD and NATIONAL BANK 
OF NORTHERN NEW YORK, ETC. 


Plaintiffs, 
~against- 


twit 
a 


UNITED STATES OF AMERICA 
Defendant. 


The following proceedings took place the 20th 
day of August 1974, at the United States District Court, 
Building, Auburn, New York, before HONCRASLE 


PORT, United States District Judge. 


APPEARANCES: 


HENAY H. WILLMOTT, ESQ. 
JOHN V. AYLWARD, ESQ. 
| Attorneys for Plaintiff Executors 
425 Washington Street 
| Watertown, New York 


; : t, GO, 
t Attorney for Cemetery 
, watertown, New York 


: . SULLIVAN, JR. 
nited States Attorney 
SiSVE LYOUS 

“rial Attor: »y 

| Department of Justice 
| Washington, Dd. C. 
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and NATIONAT 


MR. WILMOTT: 


LY OHS 4 


THE COURT: I got the file from the 
I find proposed findings of fact from the 
and defendant; I find the stipulation 


find a memorandum of law from the plaintiffs 


don't find any from the Government, has one been 


submitted? 


MR. LYONS: No, it has not, your Honor 


THE Ci : That answers my question. 
couldn't f: hy in?t vou fils 

MR. LYONS: Your Honor, at the Gime there was 
filed, approximately a year or SO ago, it was an- 


ticipated we would file one soon thereafter. 


another held the trial up and the tria: 
pe2n set down, and we did not feel that 
't would be enpropricete 

ratner extensive stipulatic 

nd, to gubnit @ drier unti: 

’ 


Doren abel ttod to the ccurt. 


4 t gsawte ft 
ati CPLY 4.4) 


ARBANSCRIP? OF TRIAL TES 


A. 


tO: 01 


Go. 


age a aa 
rAaryrnyryys 
VEDNINEYVY 


the e:: 


the stipulation of facts and 


I mignt say parenthetically 


copies of old records, and we 


t 


minute books here if necessary, 


them tp in 


Arete, 


ie COUN: 


now. 1 0 be 


od MA Ba Be 


*h we have here. 
are largely photo- 
the original 
and we have tried 


wa 


noel tnia, hive 
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original hana : sOP03 Leen examined 
the defendant? 
LYONS: They have,--Your Honor, 


believe - 


THE COURT: And you are 

LYONS: I believe we are, Your Honor. 
THE COURT: All rignt. 
MR. WILMOTT: We also, as your Honor 


mentions, intend to take the testimony this 


morning of one witness, and it will indeed be 


brief as far as we are concerned. 

We had hoped to have a second witness, 
also brief, this morning. I might identify hin 
as the City Manager of Watertown. ‘Tuesday 
morning turns out to be the 'ovn 
in Watertown, and a couple of crises apparently 
arose in city government and short of. subpoenaing 
him there was no way in which Mz. Forbes 
Euing to be abl 
abided by his wishes and did not subpoens 


He felt that his duties in Watertown were 


We have brought with a letter by 
Forbes adressed to myself as attorney for the 
plairtiffs which we have just shown to ir. Lyons 
wv 


this minute. i: nas not had proper opportunity 


to see it. 
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We had hoped, perhaps, night work out 
stipulation with 

tents of 

City Manager, might ¢t ‘ if he was 


Ce 


fir. Lyons has indicatec 


gections, which I respect. If so we woul 


have to ask to arrange for his testimony 
taken at a later date. It would be very 
any event. 

THe COURT: Well, 1 can accommo 


score. It is a non-jury trial, nobody hi 


that everyone was rea A year 2g0. The 


on the calendar and then I find that depo: 


are being taken last week and the rush 


some 


d only 
to be 


brief 


3 


Case wat 


see ie oe Poa 
Divi Wlis 


have them typed in time for the trial today 


WILMOTT: We have the 
to us from Cincinnati. 


COURT: All Fight, we 


Ot cla tae t= | 
WIA aphseste ™ 


thing on the City Manager, and I can understand Mr. 


Lyons' position, it is rather 
examine a letter. 


All right. 


CcYross~ 
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MR. LYONS: Especially a letter tnat has 
in it, even if the man was here to testify, some 
heresay anyhow. 

THE COURT: I can well imagine if he is 
talking about what occurred a hundred years ago 
he was not a witness to the occurrence. 


MR. WILMOTT: We also had in mind, You: 


Honor, you have already touched on this, working 


out a definite briefing schedule at this point 
so perhapos now there will be some pressure to get 
the matter submitted finally, and we have these 
long months - 

THE COURT: I have news for you, you may be 
pressured but I won't. 

MR. WILMOTT: Sir, I did not mean that, 
beljeve me, but I mean pressure on ourselves. 

THE COURT: All right. 

MR. WILMOTT: Finally, we had hoped, with 
Your Honor's permission, that we might be allowed 
from the plaintiffs’ side to present..a brief oral 
statesont this morning in clarification of the 
issues as we see it. 

THE COURT: An opening statement? 

MR. WILMOTT: An opening statement. 

| COURT: All right. 


WILMOT?T: Whether we could do this 


| 
| 
| 
| 
! 
| 
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THE COURT: Yes, I will hear you now and 
give the Government an opportunity to open as 
well. 

MR. WILMOTT: The Court please, by way ofr 
identification, Tam Henry H. Wilmott, my partner 
4s John V. Aylward and we represent the re- 
maining executor, the National Bank of Northern 
New York. The other executor named in the 
titie of the action, Ruth K. Child, has died 
since the action was commenced. 

On my left is Lawrence Conboy, attorney 
for the Watertown Cemetery Association, the co- 
pliintiff. Parenthetically, the Watertown 
Cemetery Association, now by change of name is 
Brookside Cemetery. If I use the words inter- 
changeably I mean the same organization. 

The action is br: ught for refund of sone 
doliare, $326,000.00 of esvate 
py the plaintiffs to have beer: 
assessed against the estate of one Elizabeth 
Haas and paid under protest by the executors. 

The plaintiffs, as we have noted, are the 
executors of the estate, joined by the Watertown 
Cemetery Association, which is one of two 
residuary beneficiaries under the will of the late 


Miss Haas - 
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THE COURT: May I interrupt for just 
minute? 

MR. WILMOTT: Certainly. 

THE COURT: Now what is the value of the 
residuary legacy to the cemetery? I am talking now 
about the Watertown, the main residuary legatee? 

MR. WILMOTT: Subject to correction - 

THE COURT: Approximately. 


MR. WILMOTT: I am going to say one and a 


half million dollars. 
MR. LYONS: Your Honor, it is about two and 


a half million dollars. 


See 


THE COURT: You are talking after you 


ws 


deducted - 


MR. LYONS: That 4s after the taxes, it 


would be about a million and a half. 


Sera 


MtysTe TTP. hey ry ey ee yyy yal, ‘ mt " - 
THE COURT: : ssuming you don’t eet 


a refund? 


MR. WILMOTT: That's right. 


Se ee 


THE COURT: They have a million and a half 


in their hands. Now they would have substantially 


Se: 


two and a half? 
MR. WILMOTT: That's correct. The sections of 
the Internal Revenue Cvce involved are 2055A2 and 


2055A3, and the issue as we see it can be rather 


8la 
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simply stated, whether or 


y 


whether by the 


involved , 
specific bequests exempts 


estate tax ause of tne 
able na 

We contend that 
should be exempt, whether 
in which event they would 


subsection A2 of 2055, or 


TRIAL TES 


these bequests are anc 


ey be deemed outright, 
presumably come under 


in which 


flat aa’ 


in trust, 


event 


they would then come under subsection 


AS of 2055. 
We contend that the bequests are in nature 


charitable and religicus, charitable not in the 


4mited sense of relief of the poor or alms 


Set ’ Ly» a cs oer . 
@iVANng, 3m Bie: sciss< 


but 


common good, the general welfare, meeting 2a public 


need, and in the last analysis lessening the burden 


of Government, in that without these cemetertes 


- 7A ee ' yi 4 
would 3261 pnarent ©. 


have to provide some other method and place 


disposal of bodies. 


* “% * 2 ‘a ry LIM U 
We also contend that 4a comevery 


ligious function. These cemeteries are not 


directly connected with churches, they are not 
controlled by churches, they are not adjacent to 


churches, but they do in our eycs fulfill an 


ancient duty recognized by religions generally 


oe ‘ 


TESTIMONY 


roan 
LA uN 


basic facts have been agreed to and 
and Your Honor 


have been .tipulated by counsel, 


Co o] - } 2 a r 
signed stipule- 


I believe, the original sig 


thst stipulation reference 


rious exhibits which we will hand up here 


a 
TC 63 


vO the court, and again 1 would 


out that we have trans 
ficial records which we could produce, 


a. . . _ a4 . 4 
AV Teen } rd 
OV er Tuna IAS: TOG 


We have also the deposition of 


om ie ae 
wails Cave 


1 )>° ft ge Ks Sie.) | 
AGS OL the waws of LON; Of 


Watertown Cemetery, Inc. in 1853 and 


corporate purposes 


incorporation, or in 


o procuring and holding lands 


or a place of burial 


dusively for cemetery o 


TT 
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of the dead. Neither cemetery has any other 
business. Neither has any shareholders. No 
dividends or profits are paid to any individual 
or organization. 


WE note that since at least 1895 ceme- 


tertes in the State of New York nave been 


i 


: 
: 
| 


rigidly regulated by statute. The current 
statute found in the not-for-profit corporations 
law was at the time of Miss Haas's death in 1966 
found in the Membership Corporation Law. In 
either event the statute is detailed, specific, 
and rather lengthy, prescribing very definitely 
what a cemetery may do, how a cemetery may 

handle its funds, for what purposes cemetery 
funds may be spent. 

In adding an amendment to this same law in 
1949, the state legislature in its wisdomadded a 
preamble stating thar the people of the state have 
a vital interest in the establishment, mains 
tenance and preservation of burial grounds, and 
they noted further a public policy of the State of 
New York that to protect the well being of 
citizens and to promote public welfare, ceme- 
teries shall be conducted for the mutual benefit 
of lot owners and not for private individuals. 


We contend that - 


AAS AN A EE LE A NRRL RR RR RET. SEE EE 
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THE COURT: May I interrupt 
minute here. Your cpening i3 taking 
pect of a combined opening an? summary, and 
have no ob; ion to it at ad 
but now whe you talk about 
aren't you going to be obliges 


owe Pe pm 4 se D 
One OZ ao: NULer 4 


municipality from the expense of a funciion whish 


it would otherwise nave to undertake, 

it couldn't undertake a religions function. 

that insofar as the municipality 1s concerned, 
don't you have to separate ycurself from the re- 
ligious, and if you maintain religious, then yo 


would have to separate yourself from the mun 


i. WILMOTT: The main thrust of our arev- 
ment would come back to the charitable, in that 
again we conceive of the cemecerles 
the burden of povernment, 2nd 
phrase too frequently, I think that 
will be apparent why. 

THE COURT: Because it isn't solely because 
it lessens the burden? I suppose these fellous 
that collect rubbish lessen the burden on muni- 
cipalities and taxpayers, but I don't think 
there would ever be any claim that they are 


@ charitable orsanization, regardless of what 


TRANSCRIPT 


did with the 

MR. WILMOTT: < perhaps the 

would be that the indiv 
coilecting rubbish are in it for profit. 

THE COURT: Ho, 1] am assuming the} 
they are just fellows that are aesthetically 
devoted to aesthetics, not liking to see cans 
around the street. 

MR. WILMOTT: Well, it may be somewhat dif- 
ficult to stand here and see how far one might 
stretch the concept. We are relying heevi!l 

of Dulles against Johnson, decided 
in the Second Circuit 
which Your Honor perhaps 
THE COURT: I eam not. [ notice you 
here in your brief, though. 
MR. WILMOTT: Yea, and if I may 
discuss 

THE COURT: You prebably should, but 

helpful to orient me. 


MR. WILMOTT: The case of Dulles against 


Johnson, decided in 1959 and cited as 273, Federal 


ry 


Reporter 2d, page 362, and certiorari cenied by 


the United States Supreme Court, 
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estate of Nelson 
in New York, who 


THE COURT: 


gift, those gifts that were 
case. He gave money to the Bar 
county, and State of New York, 
Court cf Appeals ruled and wrote its rather 
interesting and detailed decision to the ef. 
fect that the bar associations in controlling 
uneuthorized practice of law, in controlling 
membership in the matter of client grievances, 
law libraries and 
doing something tha 
absent those bar aseociations, the Government 
would have to do, and that thereby 
by Nelson Cromwell to the bar associations 
were providing something in lie of governmental 
expense and lessening the burden of Government, 
and for that reason those bequests were ruled to 
be charitable. Thi 5 1@ main thrust of 
argument. We do feel, however, that there is 


religious function served by the cemeteries, 


we do feel also’ that there may be an overlappin 


aaly 


here somewhat in that any one of us can remember 
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institutions of good that we 

charitable today, to-wit, a hospital, a 
childrens® home. So many of these were 
started in the first instance by religious 
organizations, and as we have gone on they 
have become secular, but they still have re- 
tained the charitable nature that they had 
in their founding when they were founded by 
religious bodies. 

I don't mean that they are exclusive, 
one to the other, it is only in relation to 
the municipalities that I raise the question. 

If I may speak briefly, the Watertown 
Cemetery Association, the organization that 
quite obviously has the largest stock in this 
law suit, we feel and urge that the evidence 

hich is here in the stipulations and the 
records show that the Watertown Cometery 
Associaticn in fact is 

public burial ground which was first estab- 
lished by the Village of Watertown in 1825. 
Watertown as a village was chartered by the 


legislature in 1920, and early on in its days 


se 


the trustees recognized the needs for burial 


facilities for its inhabitants and petitioned 


the legislature for an enabling act which the 


! 
! 
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vo 
legislature passed in 1924 or 1925 authorizing 
the freeholders and inhabitants of the City 
of Watertown to levy a tax to 
ind expend ¢ 

acres cf land. they did on Arsenal 
Street in Watertown, as it was then and still 
is, we will refer to it as the old Arsenal 
Street Burying Ground. s were laid out 
and the minutes of the trustees of the 1820's 
show that each taxpayer was allowed one lot. 
A drawing was held for the best lots, and the 

+ 


lots were conveyed, as we understand, without 


charter. 


are the best? 
WILMOTT: Four lots, according to the 


four lots were set aside, one each for 


Protestant bodies hh POCCGCAI. Clurei 


was then - why no Roman Catholics? It so happens 
according to the old records and maps that the 
Roman Catholic ereater foreaignt ani had 
bought their own piece of property immediate]) 
adjacent to the public cemetery. In the en- 


suing years the subject of the cemetery is e@ 


repeated item of business before the trustees, 


ATRL SRE RT RT NR 


poaeee | aoe 


} 
{ 
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ae oe 


89a 


TRANSCRIPT OF TRIAL TESTIMONY 


in fact as I read them over I can't help 
feeling that the support of the volunteer 


fire department and its buclrets 


matrttans 
MACveLres 


dealt with. There are resolution: 

taxes and raising money to stake 

survey the cemetery, to lay out the lots, 
to build a fence, to build a walk, if you 
please, from downtown Section, 211 done at 
village and public expense. However, as 
would be expected in a growing community, 

the land began ¢ Wil Out and as they reached 


a’ 
3 


po Ton 1. ~ >. oe ter os oo 
the 1656's the burial lots were becoming few 
and far between and they approzched the limits 


of th2 boundaries of the cemetery 


then mayor and city council seeine the 

need, appointed a committee of saveral ms" 
to make a study of the burial vroblem on2 what 
to do, whether to try to buy additional land 
immediately adjacent to the existing cemetery, 
or to start out afresh with a new lot. 

THE COURT: Is this where they held the 
referendum? 


That's right. 


A Se: 
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THE COURT: Now, in outlining, the facts 
iI think it mignt be helpful to you and to me as 
well if you keev in mind that I 
brie? this morning. I don’t say that I have readhn 
it with any degree of thoroughness, but if you 
will allude to the facts sufficiently to refresn 
my recollection I think 1t would be equally as 
helpful as detailing them. 

MR. WILMOTT: The trustees obtained an 
option on a farm, decided to put the matter, as 
Your Honor points out, to referendum. The mayor 
of the village wrote a letter which was distributed 
to the freeholders and inhabitants in which 
interestingly enough he again 2lludes to the burden 


of government. We find this a very strange and in- 


teresting fact, that in 1853 this seemed to be on 


the minds of the vy: ase trustecs. The lette- is 
ducluded in the book. 

At the same time the Watertown Cemetery 
Association was in the process of organization, 
and the mayor advised the people that if they 
voted down the village cemetery, it was his 
understanding that the private cemetery association 


would go forward. 


mth ese 
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THE COURT: This is the least expensive wey, 


I would expect it would be - 


MR. WiLMOTT: They voted down the public 


cemetery. 

THE COURT: No taxes. 

MR. WILLMOT: That same day the Board of 
Directors, Board of Trustees of the newly in- 
corporated cemetery voted to accept the option and 
bought the land that the village had recommended, 

From there on we find a continuing interest 
in the cemetery in public affairs and vice versa. 

I will not detail those, they are in the stipulation 
as to how over the years the Watertown Association 
through its interest in providing burial spots at 
reduced rates for voluntary firemen and free burial 
plots for old residents of the old ladies home, etc. 
In any event since those early times Brookfield 
Cemetery in our view, has stood as the successor of 
the public cemetery and has previded the place 

which otherwise the village would have had to pro- 
vide and now the city would have had to provide. 

The Arsenal, Street Cemetery remains. There 
are pictures of it. It is maintained by the tax-~ 
payers throvgh a city budget. There have been no 
burials in it in many years. It continues as a 


public property. The grave sites are full, there 
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could be no more burials there. It was along 


4 | this line that we had intended tc ask the city 
. | Manezer TO appedy here @s 4 witisess this morninr:., 
: Very briefly then tn conclusion, with 
| reference to the financing of a cemetery as set i 
; | forth in the not-for-profit corporation law to | 
. | which I have alluded, a perpetual care fund is 
9 | provided and a percentage of the purchase price 
10 | of each lot is set aside in the perpetual care | 
i i 
11 fund, the theory being obviously that that fund | 
19 | will generate enougn income to continually have 
‘a the grass mowed, the flowers trimmed ctc. 
= | Actually Brookside Cemetery had a perpetual care 
fund back as far as 1882, and the records will 
. show, and it is so stipulated, that ther> are | 
° four hundred ninety-seven burial plots in 
\ i 
. } Brookside Cemetery for which no contribution was 
ig | ever made into the perpetual cave fund, Further 
7 h 
19 more - 
20 THE COURT: That 13, no contribution was 
7 made and no part of the purchase price was allocated? 
an MR. WILMOTT: That's correct. Furthermore, in 
22 | | 
: more recent years the charge made for the rerpetual i 
3 a | 


was in keeping with the value of the dollar and 
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any event 
the 
and ninety some that have gener ed no income, 
that have generated no income for upkeep. There 
others who in terms of the time when payment 
made it was reasonable but is no longer so, 


this is stipulated. Tne same care is given to 


grave sites, to every part of the cemetery, 


regardless of financial contribution, and ina 
sense then it is the generosity and payment of 


others who are taking care of those who @id not 


COURT: Of course I would say tnrat 
involved, but I would say that Brookside is 


- 2 ~re 
going to 


MR. WILMOTT: 
ef tne amount 

MR. LYONS: They may have too much. 
MR. WILMOTT: That I doubt. 


THE COURT: I didn't hear the remark, J 


comment. 
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MR. WILMOTY: One word in conclusion. With 
respect to the religious matter, and I pe 
touched on it in answering Your Honor's questions 
but that we see in the cansters's dedication tc 
the providing of a reverent and cecont place for 
burial a religious purpose which indeed we think 
supports the charitable function as well, that the 
two do go hand in hand. 

THE COURT: Now I suppose there are 
strictions on burials in Brookside, that 
atheist could be buried there, couldn't he? 

MR. WILMOTT: Absolutely. 

THE COURT: Now would that be considered re- 
ligious or would it be the antithesis of religion? 

MR. WILMOT?T: May I say First of B13 in lighs 
of Your Honor's question that I hope it is crystal 


clear that Brookside refuses no burial for ary man, 


regardless of face, religious persuasion, or otherwise 4 


so that an atheist may be buried there, pre- 
sumably without benefit of clergy in the customary 
manner, so that we still say that it is one's duty 
for proper and reverent burial to repose the re- 
mains of whomever it is whether they wish prayers 
over their grave or not. 

THE COURT: That is, you can equate the 


burial of an atheist with a religious duty? 
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MR. WILMOTT: Yes sir. JI might also say that 
it occurs to us that if Brookside refused to bury - 

THE COURT: That is a civilzed - 

WR. WLOMC : isgtem, tradition. 

THE COURT: And gesture, performance of a 
civilized duty. 

MR. WILMOTT: That's right. We also would 
suggest that if Brookside did refuse, and it does 
not, b if it did refuse to bury an atheist and 
all other cemeteries did likewise, we are back 
again to the duty of the public andthe Public 
Health Laws. 

THE COURT: We would get into charity. 

MR. WILMOTT: we are prepared at any time 
discuss the law at some length and the canes Mr. 
Lyons cited. 

THE COURT: I think it would be better if 
you did that at length after you know what 
Government's contentions are, what their cases are. 
They have the benefit of your memorandum, 

MR. WILMOTT: I am going 
pernission for Mr. Aylward to take over and con- 
duct the examination of the witness 

MR. LYONS: Your Honor, may it please the 
court, I assumed the Government was going to cet 


equal time? 


aaneereies ete ana tceaneaenteetnntam tteneettaeanan a teneneemet eee ere 
marae ems 
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| 
MR. WILMOTT: I beg your pardon. | 
a 4 THE COURT: You will. 
S | MR. WILMOTT: Would you prefer to procced | 
: with the case? | 
: ! THE COURT: No, I would like to hear your | 
: : opening so as I hear the witnesses - 
| MR. WILMOTT: I didn't intentionally mean to 
i cut off my friend, I apologize. 
10 


THE COURT: I am sure you didn't. 


All right Mr. Lyons. 


12 | MR. LYONS: Your Honor, I will be very brie‘, 
| and I don't believe the address of my remarks will 


I have anything to do whatsoever with the gentleman's 


testimony today. I quite frankly don't know what 


4t would have to do withthe issues in this case, but 


I suppose it probably has some connection. 


coe 


First of all I would like to go back a moment 


and say this, I don't tnink there is going to be 
19 | too much question in x yard to the basic facts in 


I think the Court can tell from its 


this case. 


rather voluminous stipulations that we sucomitted 


that everything is pretty well agreed to in this 
case. 
As far as the contentions of the plaintiff 


regarding the differentiation as to whether or not 


the bequests are in trust or is directed to an 
organization, I don't think the Government 

going to make much of an 

don't think it makes any difference 

of the case. I don't mean to say that we are 
going to concede the point at this present time, 
but my thinking right now is that I don't believe 
that the outcome of this case would depend on that 


distinction. 


THE COURT: That is, whether it is an outright 


bequest or - 
MR. GYOHS:: Or whether it is: in trust, 
don't realistically see it in the facts of this 
THE COURT? Lt 28 (Your (posttlon 15) won't 
change, it is a charitable or religious bequest? 
MR. LYONS: Yes, it is our contention that 
is neither. 
THE COURT: But that Lact won'h mak 
or won't prevent it from being, one? 
MR. LYONS: I don't think it meets the legal 
issue we have in this case one way or the other. 
(ane COURT: Ald 2igny 
MR. LYONS: Obviously as I said, Your Honor, 


our contention is that under either section of the 
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and 2055A3, that we don't believe that this or- 
ganization is operated exclusively for charitable 
or religious purposes. 

Our oasic contention that it is not 
charitable is based on the legislative history of 
the predecessors of what I will refer to as Section 
2055A2, as well as every single case, Your Honor, 
that has: been decided under those particular Code 
sections, even the one case that I have been able 
to find that was decided adverse to the Government 
4s clearly distinguishable, as we will point out 
in our brief. 

The most recent case, Your Honor, in this 
area, which dealt directly with bequests to ceme- 
teries associations and their deductibility as either 
charitable or religious organizations, is the Bank 
of Carthage against United States, 304 Fed. Supp. 
77, a 1969 case, which although it doesn't analyze 
completely the prior cases, it does analyze very 

rhe problems in this area and it ultimately 
along with the other courts reaches the same con- 
clusion, that such a bequest does not fall within 
the ambit of Section 2055A2. 

THE COURT: What circuit is that? 

MR. LYONS: That is in the Eighth Circuit, 


Your Honcr. 


! 


SoA TS 
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THR COURT: Did that deal wit} statutes, 
state statutes similar to the statutes pointed out 
by counsel here? 

MR, LYONS: Your Honor, to answer your 
question directly here, I cannot recall. I think 
it did not. I think that it dealt solely with the 
Federal question that we have before the Court here. 

I would like to digress for just a moment 
and say this. It is our belief that the statutes 
in that case certainly do not control, and that 
it doesn't deal with cemetery associations as 
"charitable institutions", end only relates to 
the rule against perpetuities and for no other 


reason. We do admit, however, what they do say 


> 


namely, that as Mr. Wilmott pointed out that they 


are limited in certain ways etc. My recollection of 
Bank of Carthage case is that it deals solely with 
the Federal question that we have before us, and I 
don't believe that no matter what the state law 
says, that the Court must decide based on what 
the Federal question is in this case, namely, 
whether or not it is charitable or religious 
within the meaning of the statutes. 

Certainly no state could determine whether 
or not this particular organization is charitable 


or religious within the meaning of the Federal 


oe 


statute. I believe the Court would certainly 
gree with that. 

As far as the case which they primarily or 

solely rely on, Dulles against Johnson, I thin 
nt in time 

it does not deal with a bequest to a cemetery 
association as all the cases which we have 
found in the brief anc which we will cite to 
the Court. 

I don't believe we have cited any cases 
that do not deal with specific facts of this case, 
namely, a beauest to a cemetery association itself. 

I might add by way of comment, Your Hcnor, 
that in the Bank of Carthage Case it was an or- 
ganization, was esempt from income taxes, but 
which the Court found still that the bequest was 
not deductible within the meaning of charitable 
or religious. 

Your Honor, there may be a problem that 
this one witness may address himself to, and that 
dis tnis. On the complaint there is printed a 
party, the Watertown Cemetery Association, it is in 
addition to the estate. Now as far as ine Govern- 
ment is concerned, that particular person is not a 


proper party. We admit that probably ultimately 


the amount of money that would be vefunded, if any, 


= 
i 
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would ultimately end up in the hands of the 


Watertown Cemetery Association, that the only 


check the Government could ever write would be 


to the person who allegedly overpaid the taxes 


n-ne nescenentanamemenmen.etmansnsetnenccnmusnmane- wees Tete 
are 


namely the estate, and for that reason we - 
THE COURT: Well, “hr. is ultimately the 
case in every estate taxk isn't it? 


MR. LYONS: I suppose it really is. 


stems menniamansaataemsmissimntti ot 
Se a ata 


THE COURT: It falls on the beneficiary, 
neither a residuary or a specific beneficiary, a 
specific legacy or bequest. 

MR. LYONS: I suspect, Your Honor, part of 
the testimony this gentleman would give today, would 
be regarding the fact that some of the taxes or all 
of the taxes with respect to this particular case 
came ou of their residuary part. I would like to 
apprise the Court that as far as the Government 


4s concerned any such testimony really doesn't 


bear on whether or not these beauests are 


charitable or religious. 


THE COURT: I don't suppose it is being 
offered for that purpose, I suppose it is on the 
question of real party in interest, if there is any 
such question. The statute permits the one that 


files the refund to bring the action. 
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MR. LYONS: That the only party that is 
permitted. 

THE COURT: That is my general notion. 

MA. LYONS: That is correct. With that, 
Your Honor, I believe the Government is finished 
with its opening. 

Hho COURT: All right, £ will near your 
witness. 

MR. WILMOTT: I would like to point out that 
Mr. Conboy is the interested attorney in the matter 
of the real party in interest, if that is what you 
would call him. Perhaps he would like to be heard. 

THE COURT: Is that what the testimony is 
directed to? 

MR. WILMOTT: In part. 

THE COURT: All right. I will hear you, 
Mr. Conboy. 

MR. CONBOY: Very briefly, sir, Rule 17 
of the Federal Rules of Civil Frocedure deal with 
the question of real party in interest, who may 
bring an action, and among other things Subdivision 
A, it is stated and I paraphrase because I don't 


recall the exact language, it says that an ex- 


ecutor and/or other representative but specifically 


an executor may bring an action for the recovery of 


funds in his name as executor without joining with 
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him the party out of whose pocket the money has 
come. Obviously I am paraphrasing, but what I 
mean to say is the word "may" is indicative he 


osition 


may be joined if he wishes, and that is our p 
that we are properly 
THE COURT: I suppose if you are not 


properly a party, your remedy is to hold him to his 


quty as a fiduciary if he doesn't fulfill it. 


MR. LYONS: Your Honor, one of the problems 
that this is going to raise in the eventuality 


whether they win or lose is the proper payment of 


attorney's fees, that would be deductible in any 


event, and our contention is that basically his 
attorney's fees are not deductible because he is 
not a party in interest within what we understand 
the jurisdiction. 

THE COURT: That iis Yor another court 
another time, isn't it? 

MA. DFONS: Thats 18 my whole polnt, I don’? 
think it has any bearing in this law suit. It 
will have a bearing on the law suit, because it 
will determine the amount, we are going to have 
admit they are entitled to some additional at- 
torney's fees in this case, win or lose. 

THE COURT: You don't have to if the Court 


holds against the residual legatee here. 
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MR. LYONS: Well, we say that you would 


. hold against the estate rather than the residual 
5 legatee. 
6 | THE COURT: No, what = am talking about is | 
7 dismiss as not a proper party. | 
P MR. LYONS: I see. | 
5 THE COURT: The Government hasn't consented : 
x \ to suit, I assume is the argument? i 
MR. LYONS: That's right, because of the 
, Jurisdictional requirements of the Code, United | 
States Code. | 
4 THE COURT: All right. 
14 MR. AYLWARD: If Your Honor please, I would | 
15 | like to first offer the deposition of Mr. Milton i 
16 | ae Garb. It was taken - : 
14 | MR. LYONS: Your Honor, we did note an ob- } 
; jection on the record. | 
. MR. AYLWARD: Could we have it marked first? | 
" | MR. LYONS: Fine, go ahead (A document 
”" marked plaintiffs' Exhibit 1 for identification). 
21 | MR. AYLWARD: Perhaps at the same time we 
22 | may mark as Exhibit 1A what was plaintiffs' Exhibit | 
23 | 1 at that deposition, which is incorporated and is i 
: 


24 | & part of it (Document marked plaintiffs' Exhibit 
| 1A for identification). 
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THE COURT: Now that is an exhibit, is it? 

MR. LYONS: To the deposition. 

MR. AYLWARD: It is an exhibit to the deposi- 
tion and it is incorporated as well. 

THE COURT: All right, mark it 1A. 

MR. AYLWARD: At tnis time, 1f Your Honor 
please, I offer Exhibit 1 anc 7A, the deposition 
of Dr. Garb. 

MR. LYONS: We note an objection on the 
record in the deposition. I would like to re- 
iterate the objection. The deposition is solely 
a hypothetical question with the underlying reason 
for that hypothetical question, the hypcthetical 
question is basically was this organization a 
religious - did it perform a religious function. 


THE COURT: That's just great, I don't 


have anything to decide. 


MR. LYONS: ‘hat is exactly my point, that 
this totally invades the province of the Court, that 
it is totally inappropriate for the Court to even 
consider such a piece of testimony, because it does 
totally 4nvade the legal province of this Court. 

THE COURT: Obviously I haven't seen the 
_dsposition or the exhibit, and it would be vise 
at least for me tu hold this while I examine iv ° 
I will reserve my ruling and rule on it with my 


decision. Your objection is noted. 


Samar ree 
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MR. LYONS: Very well, Your Honor. 

MK. AYLWARD: My point) In ofrering it 
not to usurp Your Honor's decision, because 
dis really a historical question. Dr. Garb 
is a religious historian and we offer this as 
some evidence for Your é 


THE COURT: All right. 


DAVID GC. RNOWLE OR 
called as a witness in behalf of the plaintiffs, 
being first duly sworn, was examined and testified 


as follows: 


DIRECT EXAMINATION 

BY MR. AYLWARD: 
Q You are David C. Knowlton, are you not? 
A I am. 

How old are you% 

64, 

Where do you live? 

In Watertown, New York. 

fad what is your occupation? 

I am a paper manufacturer, I am Chairman of the 

Board of Knowlton Brothers. 


What is Knowlton Brothers engaged in? 


; 
i} 
i 
| 
| 
{ 
f 


| 
i 
i 
| 
i 
H 
i 
i 
Ht 
| 
i 
4 
i 
i 
fi 
t 
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Manufacturer of special papers. 


And how large a corporation is 


Q 
A By definition how do you mean, 
Q 


Well, in sales, 

A Our annual sales volume is in the neighborhcod of 
$16,000,000. We have four locations of manufacturing 
paper, 

And are they located in different states of the 
United States? 
Located in four different states. 


And as chairman are you the active manager of tha- 


corporation? 

No, the president of the corporation is the active 

manager. 

How active are you in that corporation? 

Dally attendance to responsibilities, but 

directly connected with 

Where were you born? 

Detroit, Michigan, 

Did there come a time when you nioved 

In December 1931. 

And do you live in the City of Watertown now? 
do. 


Have you resided there continuously since 19307 


? in addition to your duties as cnairman of 


Knowlton Brothers Paper Company do you perform other 
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community service? 
+ Go, 

MR. LYONS: I object to the form of the 
question, community service, whatever he does 
he does. 

THE COURT: Well, it may stand. 

AYLWARD: 
Are you connected with Brookside Cemetery? 
- Oh. 


And what role do you play in Brookside Cemetery? 


I am a member of the Board of Trustees and president 


of the Board of Trustees. 

And how long have you been a member of Brookside 
Cemetery's Board? 

Since 1954, 

How liany men make up the Board of Trustees of 
Brookside Cemetery? 

At present eight nien, there is, however, one 
vacancy on the Board. 

Who are the other members of the Board? 

Do you wish tiem by naue? 

Yes. 

The vice-president is Leon W. Quick Jr. - do you 
wish any more names? 

What is his occupation? 

Automobile dealer in Watertown. 


Would you name the others and their occupations? 


| 


John R. Wilmott, who is a retired insurance executive; 


ee 


6 


10 


11 


12 


13 


19 


20 


a 


a 
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| 
the Cocmunity Savings Bank; wW. Grahaia Wright, who 
| 
f | 
$3 a lumber dealer, wholesale lumber dealer; 


Ray Robinson, who is a stationer and retail book3tore 
owner and operator; Paul westtall Brown, 
srecticing attorney; William wW. Condi, a retail 

AB ? 


appliance merchant - may I 
Yes, you may. 

I think that is the total makeup 
the present tine plus one vacancy. 

members of the Board of Trustees of Brookside 
emetery Corporation, what do you do? 

conduct the affairs of the 


We meet quarterly to 


c. atery. We are responsible for the operations of 


the cemetery through the staff. We are responsible 
for the investments and management of income and 


disbursenents. 


Do you or any members of the Eoard of Trustees 


receive any pay or compensation for thar work? 


No. 


Are there any shareholders to Brookside Cemetery 


Corporation? : 

No. 
THE COURT: Isn't all this stipulated? 
mm. LYONS: ic 16, Your sAonor. 


All Plent. 


NN SEE 


oo RE 
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MR. AYLWARD: Basically, your Honor. 


BY MR. AYLWARD: 


Q 


Would you tell us, Mr. Knowlton, whether or not 
of tne funds of the Brookside Cemetery Corporntion 
are used for cemetery purposes exclusively? 
The income from our funds are used exclusively for 
operation and maintenance of the cemetery. 
Does your cemetery corporation have any other pur- 
pose other than that of burying the dead? 
No. 
MR. LYONS: Objection, Your Honor, 
that term "burying the dead", I don't 
even know what it means myself. There are 
so many different things that burying of 
the dead can be associated with. 
THE COURT: I will Let 16 stand. fi 
think it is obvious that you do other things 
besides conduct burials, you take care of the 


grounds, vou mow the grass, mike plantings. 


THe WITNESS: Uheat's correct. 
THe COURT: O.F. 


MR. LYONS: Your Honor, J understand - 


THE COURT: I think this is all stipuiated 


anyhow... 


MA. LYONS: Just to clarity cord, 


it is my understanding that they a shemselves 


conduct the burials. 


| 


es 
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BY MR. AYLWARD: 


actually lowers t into the grave? 


The members 


sne cemetery 


groundskeep! 
23% 


Wwe 


The members 


nEMDe ws 


proOunGgs ee 


And those 


{fs tnere any 


AYLWARD : 


as one oO 


WILMOTT "a". 


IOURT : If you have 


y Stinpuloati 


exhibits, why don't 


you put CLlien 
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i 
| 
| 
_ HR. LYUNS: Your Honor, to my knowledge 
i 
7 i 
they are in evidence at the present time. I 
: THE COURT: In eonnection with what? | 
: { 
\ 
MR. LYONS Well, 1 think that the 
procedure that we followed was that we had | 
ot 
: Ht submitted tne stipulations of facts, toszether 
withthe exhibits to the court with the under- i 
i} 
: 8 | a H 
| standing that they could be used for any purpose. | 
‘4 H 
. 9 | THE COURT: Are those part of the stipu- | 
{ i 
a i : \ 
10 lations? | 
| ' 
i MR. LYONS: Yes they are. | 
“ THE COURT: Ali right, all exhibits that | 
were offered in connection with the stipulated {' 
13 f 
facts are received for the record so that there i 
14 I 
4 uF . .> i HI 
will be no question about it. You can refer to i 
15 ; { 
the tiarkings they carry in conne.tion with the i 
: 4 
ae stipulated facts. } 
17 BY MR. AYLWARD: i 
i 
18 f Q + Show you, %r. Knowlton, £2xnibit 7%, ¢o -,oUu veeesnice 
i 
| what that 1s? i 
19 i wha hat is j 
A 62 ae. | 
20 ' 
Q What it is? \ 
21 
A It is an aerial photograph outside sof the City of 
22 
Watertown which includes the property of Brookside ; 
P| 
23 h 
Cemetery Association. i 
* Q And is Exhibit Q an aerial photograph? i 
25 A Te 4s, 


’ Le . . i 
Be * m 1° a FL 
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Q And does it show in addition to Brookside Cemetery, 


3 lands adjacent to the cemetery proper? 

4 A It does. 

‘ Q Will you point out Mr. Knowlton on Lxhibit @ the i 
ii 


a my sap 
) ameteryv? 


area which is owned and used by Brookside © 


~J 


| 

A Roughly within this boundary, and a small portion \ 

| in here with a right of way (indicating). | 

i 
{i 


THE COURT: That doesn't do anything for 


the record. 
BY MR. AYLWARD: 
Would you outline in this - may I go over to 


table? 


THE COURT: Yes, I would suggest you put your 


markings outside the roads which you nave indicated 


are your boundaries. 


BE WITNESS: Yes sir. 
THE COURT: So that the markings now will be 
outside the actual boundaries and the roadways in- h 
dicated in the photo are the boundsiies, 15 tia 
correct? h 
i 


MR. AYLWARD: Yes. (Witness marks Exhibit Q) 


IE WITNESS: This is approximate. 


AYLWARD: 


BY MR. 
Q 


4n red as being the property of Brookside Ceretery, 


have you not? 


pccueneressenets ennai a Nae LUNN OL CCO AC: ANC CC A O A OO 


nd 


¥ 
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Does there also appear on this exhibit 
cemeteries adjacent to the property 
Cemetery? 


There do. 


chair? 

the property approximately of Glen: 0d 
Cemetery. I do not know the exact boundaries of 
4t, and this is the preperty of Desel Isracl Cemetury. 


Is the Glenwood Cemetery a religious cemetery? 
y y 


i believe it is, 


LYONS: Objection, tour Honor, there 
has been no foundation laid as to whether this 
gentleman knows whether ot what the function 

fe Chis Cemetery peri oritis . 
wHE COURT: Well, 4 3 a cemetery in 


event? 


THE WITNESS: 


owns it Mr. Knowlton? 
geris of the Kkoman Catholic Church 
we 


Watertown, but which church I do not know. 


THe COURT: Ail flehtc. 
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BY MR. AYLWARL: 
Q And the other cemetery, Degel Israel? 
A Degel Israel Congregation, I believe. 
MS. AYEVARD: -E woulda like to have 
two marked in a different colored ren. 


THE WITNESS: I am uncertain as to the 


extent of 


THE COURT: That is the approximate 


boundaries im green of what cenetery? 
MP. AYLWARD: Glenwood Cemetery. 
THE WITNESS: To the best of my recol- 


lection anc knowledge. 


THE COURT: You have indicated that it 


4s operated by the Catholic churches in Watertown? 


amas 


BY MR. AYLWARD: 


SLE 


Q And may we likewise merk in green the other cemetery? 


FLAT 


ye 724 


utline in grce: 


the Jewish congregation, the vegel 
I believe. 
THE COURT: All right. 
BY MR. AYLWARD: 
Q Can vou teil us, Mr. Knowiton, approximately how 
many burials are there per year at Brookside Ce:net 
There are approximately one hundred burials per 


year over the period cf the hast four 
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current year is proceeding at approximately the 


same rate. 


Do you know where the Arsenal Street Cemetery 1s? 


L Go. 

Generally, where is it located? 

On the south side of Arsenal Street west of the 
viaduct cver the Penn Central tracks. 

And is Arsenal Street also known as State Highway 
Route 3? 

I believe so. 

Who operates the Arsenal Street Cemetery? 

I believe it is under the ownership and maintenance 
and operation of the City of Watertown. 

Does the City of Watertown, the municipality, to 
your knowledge, have any other cemetery inside the 
city or in the immediate environs of the City of 
Watertown? 

The City of Watertown to my knowledge ouns no 


other cenetery. 


To your knowledge, Mr. Knowlton, did the City of 
Watertowy maintain a storage vavlt for bodies? 
MR. LYONS: Objection, Your honor, 


there has been nw found tion for that question 


eS eee 


whatsoever. 
THE COURT: I thought I saw that in a 


stipulation some place, didn't I? 


MA. LYONS: ‘lo tne extent 1t 2s in the 


| 


Loe eee 


| 
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8tipulation, I would obj OO 29 at Deine rep 
THE COURT: I am uncertain as to w 
in the stipulation or the statement 
facts in the brief, I haven't got them 
gated sufficiently in my mind. 


¥ 
4.4 5 


elther, but at any rate I don't believe this 
gentleman can be qualified to render such 
testimony. 

THE COURT: My reco] 
was there long before, io 
came to Watertown. 

MR. LYONS: IZ think what they 


to do is obviate the necessity of brinsing 


Watt T 5 ¥ } ” 4+ 
ic2Gk SC 40. Fie hari Ai 


Provided this gentlema: 
qual oO testify. 


BY MR. AYLWARD: 


Watertown, do you know whether or not 
Watertown maintained a vault for storage of 


you Tepeat the question pleaser | Since 


Since yc have lived in the city. 


Yes. (Reporter read back the last question 


the ubove) 
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THE WITNESS: Yea, I do. 
BY MR. AYLWARD: 
Where was it located? 


It was located adjacent to the old city hall on 


sstinispeeashaataettantiamnstamiensnantie 


Court Street. 


1 your knowledge did there cone ; 


vault was demolished by the City of Watertown. 

Yes. 

Approximately when was that done? 

Approximately 1964 or i965. 

Since 1964 or 1965 has the City of Watertown operated 
a vault for the storage of bodies? 

Not to my knowledge. 

Where have the undertakers taken oodies in the 

winter time? 

Brookside Cemetery has provided the service tc the 
community during the winter months of storage of 
bodies for interment in its own and other cemeteries. 


Prior to the time that the city demolished the 


: 
| 
t 
i 
: 
: 


Winter vault, did Brookside Cemetery maintain a 
vault for those bodies whicn were to be buried 
in Brookside? 

Yes. 

Prior to the time that the city demolished its 
winter vault, did you maintain for the benefit 
of other cemeteries a storage vault? 

As far as I know we did not. There may have been 


periods when the city vaults were filled and we 


san rrr tetera nett Ns Pome seme netmtannscte nin teeri _— 
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had, but I have no knowledge of it. 
Do you now maintain that winter vault for the 
benefit of urdertakers outside the City of Watertown? 
We do. 
And is there any other facility in Watertown that 
you know of7 
Not that I know of. 
That maintains bodies during the winter time? 
Not that I know of. 
Is that a service you render to the various under- 
takers?and 
Yes. 
Mr. Knowlton, is there an agreement between Trinity 
Church and Brookside Cemetery with reference to the 
refund of, if any, of the tax refund which is beine 
claimed in this proceeding? 
MR. LYONS: Objection, Your Honor. 
THE COURT: Sustained. 
MR AYLWARD: 
Mr. Knowlton, has Trinity Church agreed with Brooksid 
Cemetery that the tax refund, if any, as a result of 
this proceeding, will belong to Brookside Cemetery? 
MR. LYONS: Objection. 
THE COURT: Sustained. 
MR. AYLWARD: 


Do you have with you the agreement tiat exists between 


| BEST COPY ALAR 


ha seein i, 
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Brookside Cemetery - 
THE COURT: Why do you persist in this, 
I have already ruled, haven't I? 
MR. AYLWARD: You have, Your Honor, I 


wanted to mark it for identification. 


: THE COURT: All right.. Mark it for | 
+. ' identification. 

: BY MR. AYLWARD: 

9 Q Do you have with you that agreement which we refer .to? 

10 A Ido. (A document marked Plaintiffs' Exhibit 2 for 

1 identification). 

12 MR.AYLWARD: If Your Honor, please, we 

- have had the agreement referred to marked as : 

Exhibit 2 for identification. At this time I would] 

c like to.offer Exhibit 2. | 
1% MR. LYONS: We of course object. 

* THE COURT: May I see it? ( Document | 
17 handed to Court) 2 
18 THE COURT: Sustained. 
19 MR. AYLWARD: We have nothing further 
20 of this witness, Your Honor. 
21 ! 

CROSS EXAMINATION 
ws BY MR. LYONS: 
" Q Mr. Knowlton, isn't it a fact that your cemetery 
18 association has absolutely nothing at all to do with 
2% any grave side services that may be performed prior 
BST grr aig} + 
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to lowering the body into the ground? 


A No, I don't think so. 


Q Does your cemetery furnish perhaps a priest or member 


Y 


. of the clergy to perform services at the grave side? 
5 A No 
6 Q They are in no wav related, your organization, rather, 
7 is in no way related to the services, the actual 
8 religious ceremony, if you will, that is performed at 
¢ the grave site, are they? 

A di Chink it is en integral part of it. 
. Q Mr. Knowlton, perhaps you did not understand my 
" question, my question is this, isn't it a fact that 
" Brookside Cemetery does not provide any religious 
13 member whatever to perform services of the burial of 
14 a dead lerspm? 
15 A That's correct. 
16 Q O.K. And isn't it a fact that any services that may 
e be held for that particular dead person outside of the 
“ grave side, it is also unrelated to the activities that 


your cemetery association performs? 


A Would you repeat your question so that I understand it? 


THE COURT: I think you might comnunicate 


witu the witness a little easier if you were to 


stand. 


MR. LYONS: Very well, Your Honor, perhaps 


L ought to stand closer’. 


Se, 
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BY MR. LYONS: 


I take it, Mr. Knowlton, you have a hearing probleri. 
Yes, I do, and this room is terrible. I am sorry. 
All right, let me ask you this, prior to the time in 
which a casket is brought to the Brookside Cemetery, 
I take it that on occasion there could be a memorial 
service or religious service held somewhere else, 
isnn't that correct? 

That's correct. 

And the Brookside Cemetery has absolutely nothing 

to do at all with that religious ceremony, do they? 
Not those that are held elsewhere. 

That's correct and they also do not provide any of the 
clerics, if you will, for the grave side ceremony? 
That's correct. 

So that the first time in which Brookside Cemetery 
has anything at all to do with a dead person is at the 
time that that person is lowered into the ground, 
isn't that a fact, except for the sale of the land. 
The preparation of the grave site. 

O.K. 

And the arrangement for “he service to be held at the 


grave site. 


Anything else in the way of mechanical things? 


And the preparation of the casket for lowering and 
the actual lowering of the casket following the 


service. 


FN __ 
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A The filling in of the grave. 


; Q Anything else? 

, A The maintenance of the site, the replacing to its 

. original condition, the setting of the headstone and | 

5 the related operations? | 

6 | Q So then prior to the arrival of the casket at the j 

7 grave site the only thing that the cemetery has done | 

8 is to have dug a hole and prepare it for the reception 

9 of the casket, is that right? 

ms THE COURT: I think I understand what the 

cemetery association does, they dig the grave. | 

i they fill in the grave, they provide the lowering | 

hy device and they man the lowering device? | 

" THE WITNESS: That's correct. 

14 THE COURT: The prayers, the religious 

15 ceremonies in connection with the burial other-- | 

16 wise are performed by clergymen or someone 

17 other than the association, is that right? 

a ame WITNESS: Yea, but I think it is dir- 
™ | ficult to separate the functions. 

g THE COURT: That is what you are treating | 

” | as part of the religious ceremony, is the 

21 lowering of the body? | 


4 
l 
22 | THE WITNESS: I do. 
| 
THE COURT: ‘Those workmen that man the 


straps or the winches or the cogs, whatever it is, 


are participating in your view in the religious 


ceremony. 
sisieieiinanileaibisiessinniisisis ‘ sili i el hn 
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THE WITNESS: Definitely. 


MR. LYONS: I have no further questions, 
Your Honor. 

THE COURT: Now in connection with this 
maintenance of the city vault, does the city 
make any charge for the storage of the bodics 
to the undertakers, do you know? 

THE WITNESS: I do not know sir. 

THE COURT: Does your cemetery? 

THE WITNESS: Yes, we make a nominal charge 
to cover the cost of storing, plowing, getting 
them, handling them. 

THE COURT: And now do you have an actual 
vault of some nature that is constructed for 
that purpose, or are the podies stored ina 
chapel of sorts? 

THE WITNESS: It is a building that was 
originally given as a chapel, it has a 
basement and ‘t”has a main floor, both of which 
are used for the storage of bodies. 

THE COURT: I see. 

MR. LYONS: Nothing further. 

MR. AYLWARD: Nothing further. 

(Witness excused) 

MR. WILMOTT: Your Honor, please, the 
stipulation of facts I believe you have in 


front of you on page 3, paragraph 1A, B and C 


2 
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; speaks in the present tense, to wit, no part o:’ | 
the net earnings of either association inures to | 
’ the benefit of any private stockholder or individual. | 
I would ask if counsel for the Government would stin- 
s ulate to amending that phraseology to the effect that 
6 at the death of Elizabeth M. Haas no part of the net 
7 earnings of either association inured to and no part | 
8 of the net earnings now inures to, and the same with 
° subissue BB and sub C, simply phrasing it in the | 
oe past tense, referring to the date of death of the | 
| testatrix, as well as in the present tense. | s 
. | THE COURT: That is, 11A, B and C apply, | 
r | you wish the stipulation that those etatements | 
13 | apply to the time of the death of the decedent | 
14 and apply at all times thereafter? 
is | MR. WILMOTT: Yes sir. 
16 MR. LYONS: No objection, Your Honor. | 
7 | THE COURT: All right, the stipulacion of 
i fact is so amended. H 
. MR. WILMOTT: That ineludes anything we 
4 | had expected to do today with the exception, i 
” | as mentioned, we had intended to bring the 
21 2 City Manager of the City of Watertown. amd we ! 
22 | would like, if we may, to preserve in some : 
23 | fashion an opportunity to have him sworn. t 
4 | THE COURT: Well, we are all here, of 
95 | course you know the problems that are involved J 


in connection with assembling this court. ‘te 


tp ct tienen mnt nee each a. esi 
if 
j 
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have the court reporter who is one 
hundred and eighty miles away from the 
judge, the clerk is eighty miles from the 
judge, I suppose to put it their way the 
judge is one hundred and eighty miles 
from the reporter. 

MR. LYONS: I might say that having read over 


what this gentleman testified to, perhaps the Court 


would like to read it over before it finally decides, 


4t seems to me not to be very helpful or material to 
the court on the issue that is before the court here. 

THE COURT: I am not going to decide that, I 
am not an advocate, I ama judee. Isn't there a 
line of cases that say that an advocate sees a 
great deal of things that a judge never does see? 

MR. CONBOY: I think that within five minutes 
we can agree on something. 

THE COURT: I think that perhaps that is better. 
We will take a recess now until 2:30, and if you 
gentlemen can Cispose of this problem, fine. If 
you can't, I will be here and I will reconvene 
and we will get all the evidence before the court 
in some fashion. 

Now what I have in mind is that I have tomorrow 
open, what about him? It is only an hour and a half 
drive, can he get down here? His testimony will 
probably be very short, can he get down here this 


nond—lin__Lyons_hes_a_long way to go. His | : 


% 


* 
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neeting was this morning. I think Watertown 


would run - 


MR. CONBOY: I have a feeling if we can 


have a short discussion with Mr. Lyons we can 
solve this problem. 

THE COURT: All right, why don't you 
do that. 

MR. LYONS: Your Honor, before the court 
recesses, perhaps we ought to take up the 
briefiri; schedule, because if we can resolve the 
problem I can get a 2:35 flight out of here. 

THE COURT: I don't want to destroy your 
opportunity for that. 

MR. LYONS: Well, it is just an extra 
four hours that I wouldn't care to wait around. 
(Discussion held off the record) 

MR. WILMOTT: In connection with the 
briefing schedule, we have submitted to Your 
Honor a trial vrief which we propose to have 
Your Honor accept at this time as our borief 
of the law, with the understanding, of course, 
that upon receiving the Government's brief, we 
will have a reasonable opportunity to reply and 
perhaps supplement it slightly. 

THE COURT: What about the transcript of 
the testimony, is that necessary for anybody's 


use? 
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' MR. LYONS: As far 15 the Government is | 

’ concerned it is not. | 

. MR. AYLWARD: It is relatively brief, we | 

5 could have it transcribed. I think perhaps we | 

6 will order the transcript, I am sure Your Honor | 

; has sufficient notes that when you cet to the f 

: . problem perhaps - 

‘ MR. LYONS: Could we set the briefing 
schedule that we would have forty-five days 

" after the receipt of the transcript to file our 

4 " brief? 

12 THE COURT: Do you need that much time? 

13 MR. LYONS: How about thirty days? 

14 THE COURT: All right, the Government has 

15 thirty days after the receipt of the transcript 

1‘ to file a memorandum in support of its position. 
The plaintiffs have two weeks to reply. With 

° that the matter will be submitted to the court, 

be considered submitted, that is, assuming that 

19 you resolve your problems with the witness. 

20 MR. LYONS: Otherwise we wili reconvene 

21 at 2:30 this afternoon? 

22 THE COURT: Otherwise I would like you 

23 back at 2:30. I have a pre-trial at 2 o'clock 


that I know will take at least a half hour. 


(Thereupon the foregoing matter was concluded) 


129a 


TRANSCRIPT OF TRIAL TESTIMONY 


REPORTER RIS Cc 


I, MARTIN L. MILLER, Official Court 
Reporter for the United States District Court 
in and for the Northern District of New York, 
do certify the foregoing to be a true ar 
Curate transcription of the stenographic notes 


@as taken by me during the aforesaid proceeding 
Oe? 


A, 
bie Cael APT C ale 4 len 


rT: tei: al Cour’ t Re Sy. ore er 
U. S. Distri:t Court 
Northern District of New York 
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130a 


LETTER, DATED OCTOBER 29, 1974, HENRY H. WILLMOTT TO 
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October 29, 1974 


Honorable Edmund Port 

United States District court 
Pederal Building 

Auburn, New York 13021 


Re: Ruth K. Child & The National Bank of 
Northern New York, as Executors of the 
Last Will and Testament of Elizabeth M, 
Haas, Deceased, and fsatertown Cemetery 
Association vs. United States of America 
70 CV 345 


Dear Judge Port: 


i enclose plaintiffs' reply Brief. Copies are 
being mailed this date to the Department of Justice and 
to the United States Attorney, 


In reviewing the stenographic transcript of the 
testimony taken before you at Auburn on August 20th, I 
have noted a number of typographical errors which in the 
interest of complete accuracy should be corrected us follows: 


1. The name of plaintiffs’ witness, Milton M. Gatch, 
ig incorrectly svelled Garb on page 10 in two places and 
also on pages 32 and 34. 


2. ‘The year in which Watertown was chartered as 
a Village is given in the 4th line from the bottom of page 
15 as 1920. The correct year was 1820, 


3. The years 1924 and 1925 appearing in the first 
line at the top of page 16 should be 1624 and 1825 and the 
last word in the same paragraph should be change rather than 
charter, 


We are in receipt of the defendant's brief and with 
the filing of the Reply which is enclosed herewith, we be- 
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lieve the matter now fully submitted for your considera- 
tion. 


- 


Respectfully yours, 


Hew: KC Henry BH. Willmott 
Enclosure 


CC: Scott P. Crampton, Zeq., 
Assistant Attorney General 


James M. Sullivan, EBsq., 
United Etates Attorney 


Lawrence Conboy, &sq., (Neprateanre) 
Attorney for Watertown Cemetery Association 
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In THE UNITED STATES DISTRICT COURT 


OF THE NORTHERN OISTRICT 


OF NEW YORK 


Ruth K. Child and THE NATIONAL 

BANK OF NORTHERN NEW YORK, as 

executors of the last will and 

testament of ELIZABETH M. HAAS, 

deceased and Watertown Cemetery : CIVIL ACTION 
Association, NO. 70-CV-345 


Plaintiff, 


Defendant. 


Deposition of DR. MILTON McCORMICK GATCH, a witness 
herein, taken by the plaintiff as upon direct examination pursuant 


to the Federal Rules of Civil Procedure and pursuant to agreement 


vs 
THE UNITED STATES OF AMERICA, | 


between counsel as to the time and place and stipulations 
hereinafter set forth, at the United States Post Office & Courthouse 
Cincinnati, Ohio, at 11:00 a.m. on Monday, August 12, 1974, before 
Teresa Fischer, court reporter, the witness being duly sworn by 
John Aylward, Esq., a notary public within and for the State of 
Now York. 
ACK REPORTING, INC 
Offiewl Gout Leporters 
O14 Mein Street 


CINCINNATI, OIHO 44202 


Cid) ihe ¢ 
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John Aylward, Esq. 
425 Washington Street 
Watertown, New York 


Henry H. Willmott, [aq. 
425 Washington Street 
Watertown, New York 


Lawrence Conboy, Esq. 
407 Sherman Street 


| 

On behalf of the Plaintiff: 
| 

; 

| 

Watertown, New York | 
' 


On behalf of the Defendant: 


| 
Stevhen T. Lyons 
Assistant United States Attorney 
Tax Division 

U.S. Department of Justice | 
Washington, D.C. 20530 


Si FY LAT TO N 5S 
It is stipulated by and among counsel for the respective 
parties that the deposition of DR. MILTON McCORMICK GATCH, a 


witness herein, may be taken at this time by the plaintiff, 


John Aylward, Esq., as upon direct examination, pursuant to the 


Peceral Rules of Civil Procedure, and all other legal formalities 


19 

90 being waived by agreement; that the deposition may be taken in 

91 stenotypy by the court reporter and transcribed by her out of th 

” presence of the witness; that the notary public, John Aylward, Esq., 


may swear the witness; and that the submission of the transcribed 


deposition to the witness for his signature is expressly waive. 


-% ‘ 
anak nalhencraete nena ent ae i ceeniimetaioniammmmeemon tor 
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MR. LYONS; 


Let's just stipulate, first of all, 


that all of the objections that either party may make 


regarding the use of this deposition will be reserved 


until the time of the trial, except any objections as 


mn 


to the form of any questions asked by either side. And 


6 || that this deposition is being taken persuant to agreement 
7 by the parties without any formal notice. And this | 

8 deposition is being taken because the deponent will be | 

9 out of the country during the time of the trial. | 
. 10 MR. AYLWARD: So stipulated. | 


YW MR. LYONS: Fine. 


MR. AYLWARD: It is further stipulated that I may, 


13 as a notary public, may administer the oath to Dr. Gat 
14 who is about to testify here, today. 

15 DR. MILTON McCORMICK SATCI 

16 of lawful age, a witness herein, being first duly Sworn as | 
17 hereinafter certified, was examined and deposed as follows: 

i8 DIRECT EXAMINATION 


19 BY MR. AYLWARD: 


20 Q State your name. 


NO 
2 


Milton McCormick Gatch, Jr. 


Where do you live? 


206 East Ridgeley Road, Columbia, Missouri. 


How old are you? 
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A, I'm 41. 
Q Tell us what your family consists of. 


A I'm married. We have three children, two daughters 


and a son. 
| 


¢. What is your occupation? 
A I am a professor, and for the rest of this month, 
Chairman of the Department of English at the University of 
Missouri in Columbia, 
Q Are you about to leave the United States? 
I am. 
Where are you going? 
I am going to Cambridge, England. 
What are you going.to do there? 
A I'm going to be, for the next academic year, a 
Senior Fellow, National Endowment for the Humanities. I'm 
conducting research at the University of Cambridge on the 
relationship between the liturgy, or the text of Christian 
worship and Anglo-Saxon literature. I am an associate member of 
Clare, C-l-a-r-e, Hall, Graduate College of Cambridge. 
Q -ow long will you be at the University of Cambridge? 


I will be there until sometime in July of 1975. 


A, 
Q When do you leave here to commence that journey? 
A 


We leave Cincinnati on Saturday of this week, and 


we sail from New York on Thursday, the 22nd. 


4 See —ecenemee s rtn ri:cgeentpnietis — 
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Q Dr. Gatch, tell us about your schooling and 


wm 


educational background. 


A, I attended the public college preparatory high 


school, Walnut Hills, here in Cincinnati. I went from there to 


the Haverford College in Pennsylvania. I took the Bachelor's | 
4 


Degree with honors in English in 1953, then returned to Cincinna 


and studied law at the university, here, for two years. 1955-57, 


8 I was in the United States Army. Thereafter, I attended the 

WW 9 Episcopal Theological School in Cambridge, Massachusetts; took 

\ \ 

i) 10 the Bachelor Divinity with honors in 1960. And from the Episcop 


7 
Theological School, I went to Yale University and took church 


history in the Graduate Departinent of Religious Studies; M.A. in 


1960 and Ph.D. in 1963. And I Suppose I might also acd that I'm 


ordained in the Episcopal Church Deaconate in 1960 and the 


priesthood in '61, I believe. 


Q What academic positions have you held? 


A. In 1963 and '4, I was at the Wooster, W-0-o~-s—t-a- 


School in Danbury, Connecticut. I was acting Chaplain and Maste 


in Latin. I went then, from 1964 through 1967, to Shimer, 


S-h-i-m-e-r, College in Mount Carroll, Illinois. I was, for the 


first two years, Chaplain and Member of the Humanities Faculty, 


Chairman of the Humanities Faculty. I went one year, 1967-8 to 


Northern Illinois University, DeKalb. I was Associate Professor 


of English and acting Director of Graduate Studies in 1968. 
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I*ve been at the University of Missouri in Columbia. In '68 to 


‘72, I was Professor, Associate Professor in English. I have 
been a Professor since 1972, and I am Chairman of the Department 


of English, 1971 through 1974. 


5 Q Have you received certain honors in your academic 
6 work? 

7 A. As I mentioned, I had the Muller History Prize 

8 from the Episcopal Theological School; Graduate Fellow Shimer 

9 from the Episcopal Church Foundation at Yale; and, of course, 

10 the greatest honor, Senior Fellow, from the National Endowment 
for the Humanities, in which I don't deserve to be. 

12 Q Well, Doctor, have you written books and papers o 
13 the field of religious history? 

14 A. I might perhaps start by the doctoral thesis: 

15 “The Eschatology of the Anglo-Saxon Homilists, “ concerning death 
16 and the afterlife in my period. And with the intention of 

17 broadening on that theme, my first book, Death: Meaning and 

18 Mortality in Christian Thought and Contemporary Culture, publisheji 
19 in 1969 by Seabury Press; and also a selection of the Religious 
20 Book Club in that year. My second book was entitled, Loyalties 
21 and Traditions: Man and His World in old English Literature, a 
22 general study of the cultural background and the literal period 
23 ef the period I specialize. And I recently completed a book 


entitled, Preaching and Theology in Anglo-Saxon England, which 


in mts retry: 
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is goin, to be published by the University of Toronto Press; and 7 


| 
there are a number of articles, several based on the disseration. | 
One I've got -~ source of discovery is “Some Theological | 
Reflections on Death from the Early Church through the Reformation,” 
published in a collection of essays on the subject of death in 

1969. A number of other things -- need I detail the whole list 

or say other articles and number of reviews? 


Q Doctor, are you a religious historian? 


A. I am. 


! 
| 
And does your religious history go back to mediava} 


times? 

A. st does. My sum interest is in the liturgies of 
the early church, and it also took a good deal of work. I have 
some interest in American church history. I don't publish in 
that area, 

Q. Doctor, this summer of 1974, did Mr. Willmott and 
Mr. Conboy visit with you concerning the preparation of a paper 
regarding the religious functions of cemeteries? 

A They did. 

Q And did you prepare such a paper for them? 

A I did. 

Q And what is the basis and background for the paper 
that you prepared? 


A It's based very largely on the research which lies 
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Lehind my book on death. I did, in addition, some further 
research, both in my own library before I left Columbia, and in 
the library of Columbia University. 

Q Did you submit to Mr. Willmott and Mr. Conboy a 
written statement on the religious functions of cemeteries? 

A. » id, 

Q Now, Doctor, based on your expertise as a religio 
historian, do you have an Opinion as to whether a cemetery 
corporation, which engages in no activity other than providing 
and caring for a place for the burial of the dead, which receives 
revenue only from the sale of burial plots, fees for their care and 
maintenance, gifts and bequests and the income from endowments 
and funds set aside for maintenance purposes, which uses its 
revenues exclusively for its own cemetery purposes and does not 
pay any of its net earnings to any stockholder or person, perfo 
a religious function and operate for a religious purpose? 

A. Yes, I do have an opinion. 

Q What is your opinion? 

MR. LYONS: We're going to interpose an objection 
based on the fact we don't feel that the Opinion that 
would be rendered here is relevant and invades the 
province of the Court; and it would be rendering a 


degal opinion only the Court can reach. And we stated 


before we were just going to reserve objection. 
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You may answer the question, ; 9 


0 What is your opinion? | 
A. It's affirmative that it does perform such a | 
function. 
| 


Q State the facts and give your statement and reasons 


for adopting that opinion. 


(Plaintiff's Exhibit No. l, "A 
Statement on the Religious Functions 
of Cemeteries," was marked for | 
Identification as Plaintiff's 
Lxhibit No. 1.) 

! 


Q (Continued) Doctor, I'll show you what has been 
marked, today, as Plaintiff's Exhibit No. 1, and is that the 
statement on the religious functions of cemeteries that you have 
provided to plaintiff's counsel? | 

A Zt is. | 

Q And does there appear on page 12 of that exhibit | 


your signature? 


A It does. It's a copy eo xeroxed copy. 
0. Xeroxed copy? 
Right. 
And is dated? 
A. 3lst of July, 1974. 
Q Doctor, the previous question that I asked you ” 
to state the basis for the opinion which you have rendered and is 


the basis of your opinion contained in this Plaintiff's Exhibit Np. 1 
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commencing on page 1 in the last paragraph, "The decent and 
reverent burial of the dead has been accepted as a duty of 
Christians from the earliest times,” and thereafter continued 
through page 12 to your signature? 

A Correct. 

MR. AYLWARD: All right. Mr. Lyons, rather than 
ask the Doctor to read, if you please, we are offering 
the contents of Plaintiff's Exhibit No. 1 as his answe 
to the question for the basis of his opinion. 

MR. LYONS: Of course the Judge will have to 
decide. 


MR. AYLWARD: You don't object to the form of doi 


MR. LYONS: The alternative would be to read 
verbatim. So to avoid any such reading, the form in 


which this is presented, we don't have any objections. 


Q Dr. Gatch, is the contents of Plaintiff's Exhibit 


No. 1 exclusively your research? 
A Yes, it is. 
Q Have you ever testified in Court before today? 
No. 
AYLWARD: You may examine him. 
CROSS~EXAMINATION 


BY MR. LYONS: 


142a 
canmenineniin PLAINTIFFS' EXHIBIT 1 

Q Pirst of all, Doctor, in your recitation of your 
qualifications, you mentioned the fact you had gone to law schoo 
I assume you did not graduate? 

A. No, I didn't. 

Q Doctor, I take it from the file you gave me, ther 
has been some correspondence between yourself and the attorneys 
for the executor regarding your testimony, is that correct? 

A There has. 

Q And one such letter, dated 10, July, 1974, states: 
“What I said on the phone about present feelings on the merits 


of the religious issue, the necessary argument to meet the 


problem of exclusively religious functions of the cemetery 


corporation is summarized under two at the end of the enclosed 
paper." The enclosed paper is what is now Exhibit No. l. "The 
argument is difficult and it is perhaps a more sophistivated one 
than the Court reasonably expected to adopt or comprehend ina 
brief hearing." This is part of a letter which you sent to 
Mr. Willmott, is that correct? 

A It is. 

Q Now, Doctor, in your Exhibit No. 1, Plaintiff's 
Exhibit No. 1, there seems to run through here a theme that the 
burial of the dead is a religious function, is you will, is that 


correct? 
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Q And I take it that that is the crux of the opinion 12 
which you rendered for Mr. Aylward, is that correct? 

A It is, yes. I think it would be more correct to 
say burial of the dead can be a religious function. 

Q And this is? 

A Given the circumstances as set forth in the 


question put to me by these gentlemen. 


Q This is the substantial sum, the heart of your 


basis, you your conclusion, that this is the basis of the conclusion 
that you rendered, here, in your opinion, is that correct? 

A Yes. 

Q Okay. Now, Doctor, do you know of anyone in your 
field or any related fields which has reach an opposite 
conclusion from that reached today? 

A I do not. And since this paper was written, I 
have spent time in the catalogs of the Haverford University, 
of the Haverford Community School and Yale University looking 
for further commentaries and I have not found any. 

Q So there was nobody else either for or against th 
conclusion that you have reached, is that what you are saying? 
You are the only person that you know of that has reached that 
conclusion? 

A I am the only person to whom the question has been 


put in this way. 
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MR. AYLWARD: In 1974, 


MR. L. INS: I assume since he said he hasn't found 
j 


i 


any previously, no one presented it, to the best of his, 
knowledge. | 
A (Continued) To the best of my knowledge -- I'm | 
sure somebody must have, somewhere, I've not been able to track | 
it down. | 

Q Now, Doctor, your opinion concludes that this 
cemetery corporation performs -~ a cemetery -~- in the hypothetical —— 
performs a religious function. I take it that this is not to 


intimate in any way whatsoever that this cemetery corporation is 


one that is organized and operated exclusively for religious 


a religious function, is that correct? 


A, That is correct. 


| 
purposes. Your opinion is only with the fact it does perform | 
| 


Q Okay. Doctor, have you ever heard of the Internal 
Revenue Code? 

A. Yes. Haven't we all? 

0 We are all affected by what it says, I realize that, 
and I take it that you are familiar with the code provisions 
which we're dealing with in this case? 

A. Only in the most general way, that there are 


exceptions in certain circumstances. 


Q Your opinion is not based in any way, shape or 
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form, the way in which Congress used the word religion? 
A. No. My opinion is an historical, scholarly 


judgment. 


Q I see. You did no research at all in what iia 


may have meant by the word religious, by the code provisions 
we're dealing with, today, is that correct? 

A That's correct. I considered, one time, looking 
up the definition of the word religion in a legal dictionary. 

Q Legal is no part of your opinion, here, today, is 
that correct -- 

A. Yes, 

Q ~~ in this particular paper? Now, if Congress or 
the Courts had made a determination that that word, religious, 
did not include cemetery associations, would it change your 
Opinion reached here, today? 

MR. AYLWARD: I object to the form of the questio 

You may answer to the question, 

MR. LYONS: What objection -- to what form are yo 
objecting to? 

MR. AYLWARD: If, 

MR. LYONS: As being speculative and if'y -- beca 
the gentleman is an expert -- okay. 

Let's go back again and I'll repeat, rephrase the 


question because you didn't like the form, although I 


ee ee ele netsh step us 
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don't think I can really rephrase it very well other 

than the way I phrased it originally. 

Q If Congress or the Courts or both had determined 
that cemetery associations were not organized and operated 
exclusively for religious purposes, would it change your mind? 


MR. AYLWARD: I object to the form of the question). 


| 

| 
You may answer. 

| 
A No. I am -~ I would go working on what seems to 


me historically reasonable and sound definition fo the term 


religion. | 

Q So whether or not Congress or the Courts decided 

otherwise, your conclusion remains the same, is that correct? 
A. Yes. 


Q Doctor, let me ask you another question I had | 


previously asked you about the basis of your thesis, here, if you 


| 
| 


will, being tho actual burial of the dead. And I assume that 
what you mean by the burial of the dead is actually the service | 


and the placing in the ground of the particular dead bodies, is 


that correct? 


Frvsiesi--cacensnevaneansmmeaedieeeeeecee=te eee 


A That is, yes. 
MR. LYONS: I don't have any further questions, 
REDIRECT EXAMINATION 


BY MR. AYLWARD: 


g Dr. Gatch, in your paper, Exhibit No. 1 for 


4 
: 
| 


eerie emer ene eee aan ena tenetnenabisemsmeeiionnana cceeeelinemmeentneemene ee 


L47a 


SS: ~PLAINVIFFS' EXHIEIT 1 


identification, you refer to Augustine, is that faint Augustine? 16 
| 
A It is. 
Q What was his status in the religious world then? 
A He was the Bishop of Hippo at the end of his cca 
which is in Africa. And he was then, and has been ever since, 
regarded as one of the greatest theological writers, one of the | 
several Fathers of the church and the greatest of the eet 
Pathers. 
Q He refers and uses the word Pietas. What is the 
meaning of that word? 
A. Pietas is P-i-e-t-a-s, 
MR. LYONS: That's the Latin? 
DR. GATCH: That's correct. And of course it's 
the word from which piety comes, quite a differant 
meaning. But it means beautiful conduct toward the 
gods, one's parents or family. In this case, in this 


context in which he's using it, the obligation of 


seeing to the burial of the dead. 


“efer to Christians? 


A I think not and there were at the time of Augusti 


still many non-Christians in the Roman Empire. He himself was 


| 
| 
| 
| 
Q Does Saint Augustine, in his writings, Pietas | 


converted rather late <- sort of a distress to his mother. 


father was not a Christian, and it's my recollection that he 


f 
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would seo this as an obligation on Christians towards -- on the 


part of the Christians towards the dead, 


no matter what their 


religious beliefs. 


MR. AYLWARD: I have nothing further. 


(Siynature waived.) 
DR. MILTON McCORMICK GATCH 


i | 


DEPOSITION CONCLUDED AT 12:50 P.M. 
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PLAINTIFFS' EXHIBIT 1-A. 
A STATEMENT ON THE RELIGIOUS FUNCTIONS OF CEMETERIES 


BY Milton McC. Gatch 
Professor and Chairman, 
Department of English, 
The University of Missouri-~—Columbia 


I have been asked by the attorneys for the Plaintiffs in 
Civil Action No. 70-CV-345 in the United States District Court 
for the Northern District of New York, entitled "Ruth K. Child 
and others v. United States of America," to give my opinion as 
an expert witness on the question - 

Does a cemetery corporation, which engages in no 

activity other than providing and caring for a 

place for the burial of the dead, which receives 

revenue only from the sale of burial pivts, fees 

for their care and maintenance, gifts and bequests 

and the income from endowments and funds set aside 

for maintenance purposes, which uses its revenues 

exclusively for its own cemetery purposes and does 

not pay any of its net earnings to any stockholder 

or person, perform a religious function and operate 

for a religious purpose? 

Attached hereto is a statement of my qualifications as 
an expert in the field of religious history and a list of books, 
articles and reviews which I have written. In my opinion, the 
answer to the question posed is in the affirmative, and my reasons 
for this conclusion are as follows. 

The decent and reverent burial of the dead has been accepted 
as a duty of Christians from the earliest times. In the light of 


the conflict between Christianity and the general culture during 


the centuries befoxre the Edict of Toleration of A.D. 313, which 
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recognized Christianity as a permitted religion in the Roman 
Empire and signaled the triumph of Christianity, a certain 
ambivalence can be detected in the statements of early Chris- 
tian theologians on the Subject; however, on the One hand, 


Christianity (as a by-product of its birth within Judaism, 


yet in contrast with the other religions of the ancient world) 


was radically worldly: it avoided such concepts as immortality 
of the soul in favor of the notion of the resurrection of the 
body (cf. I Corinthians xv), a doctrine based ultimately on 
the imagery of several Ola Testament writings (e.g., Ezekiel 
*xxvii; Daniel xii.2-3); it hela that the quality of one's 
life in the body determined whether he would, at the Last Judg- 
ment, be a member of the Kingdom, or of the “communion of saints." 
Such notions and terms, enshrined in Scripture and in the "Apostles'" 
and "Nicene" creeds, have remained familiar to all Orthodox Chris- 
tians throughout the ages, despite the fact that their content 
Or interpretation has from time to time undergone some modifica- 
tion. As a result of this centrality of the accumulation of expres- 
sions and ideas which enhance the importance and value of the body, 
Christians may have tended to give the physical body rather greater 
honor when it came to its disposal after death than they would 
otherwise have done given their deeply felt conflict with Greco- 
Roman culture. 

For, on ths other hand, Christians in the early period 
radically eschewed worldliness and, whenever possible, presented 


themselves as Opposed to the values of the prevailing culture of 
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the Greco-Roman world eSpecially as those values were expressed 
in social customs and rites related to paganism. Hence, quite 
certainly, the adamant opposition of early Christians to theat- 
rical spectacles. Hence, very probably, the adoption of inter- 
ment or inhumation as opposed to cremation as the normative 
means of disposing of the bodies of the dead. No sustained 
argument was made that interment was practiced because of the doc- 
trine of the resurrection of the body~-a remarkable fact given 
the importance of the doctrine, and one which seems to certify 
that the practice of interment was conceived as emphasizing the 
difference between Christian and other members of the society, 
among whom cremation was the more prominent custom.’ 

At any rate, Christian cemeteries came into being very 
early. The most famous were the catacombs in Rome, and it was 
at such cemeteries as these that Christian worship came to be 
associated with Christian burial. The Roman persecution created 


the martyrs, who were instantly venerated as the heroes of the 


church. (Tertullian [@.ca. 225], the first important Christian 


theologian who wrote in Latin said "The blood of the martyrs is 
the seed of the church": their example inspires the kind of devo- 
tion which enables the church to persevere and draws others to it.) 
The burial places of Christian martyrs--notably the place of St. 
Peter's burial in Rome--thus naturally became places where Chris- 
tians gathered for worship. This fact (and the later custom of 
assembling relics of the saints at places of worship) greatly 


influenced the association of places of worship with places of 
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burial and helped to establish the principle that the church 
- Should, as a matter of course, provide places of burial for 
its dead. 

It remained for the theologians of the period after the 
Toleration in the early fourth century to work Out a consistent 
statment of the church's view concerning the disposal of the 
bodies of the dead. For the churches of Western Eur«pe in 


this, as in many other areas, one of the most influential state- 


ments was that of Augustine in a writing entitled De cura pro 
Mortuis Gerenda ("On the concern which should be had for the 


dead"). It may be worthwhile to quote as some length a recent 


Summary of Augustine's argument (F. van der Meer, Augustine 
the Bishop, trans.B. Battershaw and G. R. Lamb [New york, 1961], 
Pp- 495-96), for it fairly reviews a very standard and widely 


accepted viewpoint: 
: Our duty to honour the dead, (Augustine) says, is 
part of that pietas which even our ancestors, who 
had not the Christian faith, held in high esteem. 
Elsewhere he says that even a Christian may give 
expression to his grief and shed tears, but his sor- 
row ‘should not last too long’. The henouring of 
the dead should follow the custom of the country, and 
Christ himself has shown this by his example, for he 
praised Mary because she prepared his burial and he 
suffered himself to be buried with all the ceremonies 
of his country, "according to the custom of the Jews'. 
Even if the finest and most edifying funeral is more 
a comfort to the surviving than a help to the dead, it 
would still not be right to dispense with these solem- 
nities or to be negligent in them, for our pietas would 
take offence at this, and rightly so. If we surround 
Our mortal shell with reverence, then this derives from 
the universal feeling of mankind which prevents men 
from hating their own flesh. It is true enough that 


153a 


PLAINTIFFS' EXHIBIT 1-A 


Augustine did not look upon the concern for worthy 
funerals and graves as a spiritual work of mercy, 

but rather as a strict duty of pietas It is also 
true that he may, on occasion, have grumbled about 

the ostentatious mausolea of the rich; for all that, 
however, his little book breathes a genuine reverence 
for the dead human body as the withered shell of the 
soul and the vessel of the Resurrection. He gives all 
the examples he can find in Holy Scriptures of this 
duty of reverence toward the dead, pointing out how 
Tobias buried the dead at night under difficulties, 
and also referring to the annointing of the Lord by 
Mary, and his being laid in the grave by the two coun- 
Sellors on the evening of Good Friday 


, 


It is important to note here that pietas is basically a secular 
value--and a secular word--assimilated from the traditions of 
Rome in the period after the cessation of persecution. The 
word has a wide range of meanings: "dutiful conduct towards 
the gods, one's parents, relative, benefactors, country, etc., 


Sense of duty” (C. T. Lewis and C. Short, A Latin Dictionary 


[Oxford,-1892; rpt. 1962]). As Augustine used it in De Cura, 


Pietas is both a filial and a civic sense of duty; at the same 
ins, it also creates an Obligation for the Christian church 
and thereby becomes religious. There will be occasion to con- 
tend below that, after centuries as a distinctly Christian 
value, this pietas for the dead became once more a secular 
value to which the church continues to give its assent and 
Support. 

Throughout the Christian centuries (one might say, roughly, 
into the eighteenth or even the nineteenth century-~although in 


many places, particularly in Europe, the custom persists) the 


church provided places of burial for her people. For most, 


154a 

PLAINTIFFS' EXHIBIT 1-A 
burial was in the churchyard; hence, for example, almost every 
country church in England is surrounded by graves. For the 
leaders of church and state, burial was within the church; hence, 
‘St. Paul's Cathedral and Westminster Abbey in London attact tour- 
ists as much as mausolea as for their function as places of wor- 
Ship. Such burials in close association with church buildings 
were not only part of that pietas which demanded "a genuine 
reverence for the dead human body" and associated with the 
belief that one ought to pray for the dead as members of the 
Ongoing community of faith but also served as reminders to the 


living of their own mortality and of the fact that the quality 


of their lives would determine their larger destiny. The con- 


ventions of the sculpture and inscriptions which adorned such 
graves made this point explicit. Often elaborate tombs depicted 
the dead person commemorated in an idealized or perfected way or 
as a skeletal, decayed cadaver; sometimes tombs depicted both 
states, making points about mortality and continuity simulta- 
neously. 

We come now to the American situation. Here two factors 
come into the picture which help to explain why cemeteries are 
now generally corporate associations distinct from the church 
and why those which are non-profit, at least, continue to ful- 
fill a religious function. The first factor has to do with the 
growth experience of America. Although in early New England, 
where church and government were very closely linked, there were 


town cemeteries just as there were town churches, in the west- 
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ward expansion (in which the role of New York state is extremely 


important) the conditions of growth and the fact that settlers 
brought with them many Christian denominations rather than a 
Single form of Christianity often favored the establishment of 
family rather than town burial grounds. Frequently a prominent 
family's burial ground would become the town burial ground under 
the aegis of civic government; or a private, not-for-profit corpor- 
ation would be established to provide this service to the community 
which had formerly been provided by the church or | the town and 
the church in concert. In other words, one factor which lies be- 
hind the history of the development of community burial grounds 

in America is the peculiarly American phenomenon of denomina- 
tionalism or religious pluralism. 

Reference to not-for-profit cemetery corporations brings 

us to a second factor: the rise of so-called "voluntary associa- 
tions" to further causes which were in most instances rooted in 
¢the religious impulse but which, given the fact of denomination- 
alism, no single church could hope Singlehandedly to promote. 

Such voluntary associations might undertake work which was charit- 
able (hospitals, orphanages, relief of the poor), religious (soci- 
eties for the spread of the Gospel) or reformist (anti-slavery 
societies, the temperance movement, Sunday schools for the educa- 
tion of working children); all were conceived as religious in 
their basic inspiration, orientation, and methods. Recent histo- 
rians of religion in nineteenth-century America (most notably 


Sydney E. Ahlstrom) consider them extremely important manifestations 
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of the religious life of the time. 

I know of no history of American cemetery associations, 
but I am certain they are intimately connected with this ex- 
tremely important phenomenon in American religious history. 
Thus, at the same time as a cemetery corporation may be a 
charitable institution in the sense that it provides a nec- 
essary facility at no expense to the general public or tax- 
payers, it may also be a religious institution in the sense 
that most charitable institutions derive historically from 
Christian or other religious institutions and that this kind 


of charitable institution provides for the fulfillment of the 


duty of pietas (to revert to Augustine's term) toward the dead 


which has been universally recognized by Christians but which-- 
especially in the light of American denominationalism--the 
churches as institutions have not been able efficiently to 
provide. 

In summary, two historical] Observations have been made. 
First, historically the church has believed that the burial 
of the dead is an act of pietas or charity which it should per- 
form in behalf of its members and of their survivors. Second, 
in America, because of the phenomenon of denominationalism and 
because of the rise of non-denominational, “secular, "corpora- 
tions to provide such acts of charity as no Single denomination 
could efficiently provide, voluntary organizations have in many 


places sprung up to provide places of burial for members of the 
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community regardless of their religious affiliation. (per- 
haps it should be noted here that the expression “regardless 
of religious affiliation" has meant in practice Protestants 
and persons without church affiliation. Roman Catholics, 
Jews, and certain other xr2ligious or ethnic groups have gener- 
ally insisted on providing separate burial grounds. Often, 
however, these cemeteries have been in close proximity to the 
general community cemetery.) 

Thus far this statement has attempted to present an 
objective, albeit broad and necessary brief, historical state- 
ment concerning the provision of burial as a function of the 
Christian churches in Europe an¢ in America. It is necessary 
now to turn to matters which are more argumentative or, at 
least, involve conclusion based on the historical facts out- 


lined above. Two points need to be made. 


1) The historical argument that burial is a service pro- 


vided--at first by the churches and later, in America, by volun- 
tary corporations~-within a religious context supports strongly 
the argument that a not-for-profit cemetery corporations' pur- 
poses are “exclusively charitable." The disposal of the dead 

in settled communities is a service which must be provided by 
some sector of the society. Historically in Christian lands, 
this service has been provided by the Church. But in America 
for a number of reasons (of which denominationalism must be 
counted a major factor) the provision of this service often 


passed from the churches and/or the civil governments to 
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corporations which are clearly to be counted within the defini- 
tion of charitable. When (as in cases of destitution) the state 
must provide burial, it often uses the facilities of such ceme- 
teries at the public expense or provides "potter's fields." 

2) The argument may be raised that-~since general, not- 
for-profit cemeteries allow for the burial of non-Christians 
Or persons without religious affiliation or (even) persons of 
explicitly anti-religious views--such corporations have passed 
beyond the boundaries of the legal definition of the word “reli- 


gious," let alone “exclusively religious." But in these cases, 


the function of the not-for-profit cemetery corporation would be 


governmental, or charitable. If the non-Christian or athiest 
would not be accepted by the church for burial in its cemetery, 
then perforce the town would provide the place for burial. 
Nevertheless, there are also senses of the word "religious" 
which may legitimately be applied to the burial of non-church 
people. One of these definitions is based on the observation 
that Americans have a "civil religion,” which can be traced 
ultimately to the fusion of Puritan and the Enlightened strains 
of American thought in the Declaration of Independence, the Con- 
stitution, and the Bill of Rights. Its continuity can be docu- 
mented in the public utterances of most of the Presidents from 
Washington through L- Jchnson. Not doctrinal in any potentially 
divisive way, the civil religion assumes the existence of a gen- 
eral body of broadly religious belief among Americans. One stu- 
dent of this and related phenomena (w. Lloyd Warner) has been 


particularly successful in defining the nature of civil religion 
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by analyzing the piety and the ritual associated with the ceme- 
teries of New England towns; and the present writer has in pass- 
ing observed that similar phenomena are to be found in Britain. 
The civil religion, it can be argued with great cogency,has 
virtually univeral assent and isst rongly connected with the 
rememberance of the nation's dead. 


Another sense in which "religious" might be applied to 


agnostic or athiest burials takes us back to Augustine's notion 


Just as Augustine quite clearly adopted a number of 


concepts from Roman civic pietas in stating a Christian position 


on the care which ought to be taken for the bodies of the dead, 


so (after centuries in which the Christian faith in one form or 
another commanded a very wide assent) ideas from the Christian 
tradition remain active and influential in what has been called 
a “post-Christian" culture. Among such ideas, one may count the 
notion that facilities for interment ought (almost as a matter of 
course) to be provided by the community as the normative means 
for disposal of dead bodies. It may be an innate (and perhaps 
also religious) human feeling that decent, reverent disposal] 
ought to be provided for the dead (and for the comfort of their 
Survivors). It is also a fact that our customs in this regard 
have been directly shaped by the religious beliefs and cus %ms 
of our progenitors. In this sense, burial customs remain 
"religious" in a broad, but perfectly valid, definition of 


term. 
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CONCLUSION 
Based on the foregoing, it is my Opinion that when a 
not-for-profit cemetery corporation as defined in the ques- 
tion posed at the beginning of this Statement furnishes and 
maintains a place for interment of dead human bodies, it is 


performing a religious function Or purpose. 


Dated: 3128 _Qi.o, 1974 (Qa0T. Wee. —_ 


Keke 


BIBLIOGRAPHICAL NOTE: 

Other than as necessitated by a few direct quotations 
or other specific references, no documentation has been in- 
cluded above. The general argument is adapted from my own 
research for Death: Meaning and Mortality in Christian Thought 
and Contemporary Culture (New York: Sebury Press, 1969). on 
nineteenth-century American voluntary societies, see Sydney E. 
Ahlstrom, A Religious History of the American People (New 
Haven: Yale University Press, 1972), especially Chapter 39. 
The work of Warner to which reference is made is The Family of 


God: A Symbolic Study of Christian Life in America (New Haven: 


Yale University Press, 1961; especially part III). On the 


civil religion, the best analysis is Robert N Bellah, “Civil 


Religion in America,” (Daedalus [gourna} of the American Academy 


Of Arts and Sciences), Winter 1967, pp. l=-21). The notes in 
Death will provide documentation for most of the other historical 


assertions herein made. 
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